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“I understand there may be a temptation 

among some to think that discrimination 

is no longer a problem in 2009. . . . 

But make no mistake: 

the pain of discrimination is still felt in America.” 

President Barack Obama
NAACP Centennial Anniversary

In the dawn of a new era, the challenge lies in reconciling two 

truths embodied by President Obama’s election: in the context of 

race relations in America, a great deal has changed; but to achieve 

full equality, a great deal of work still lies ahead.
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In 1903, when he uttered these words in his classic text, 
The Souls of Black Folk,1 W. E. B. Du Bois could scarcely 
have imagined that a century later, in a watershed moment, 
President Barack Hussein Obama would become the first 
African American elected to be President of the United 
States. The extraordinary fact of President Obama’s victory 
indisputably fulfilled the hopes and dreams of Du Bois and 
the many Americans who marched, bled, and lost their lives 
in the fight for equal protection under the law for African 
Americans and other minority groups. President Obama’s 
election marks continued progress toward our highest ideals 
of freedom and equality, affording all Americans great hope 
about the promises of our Constitution. Yet, some mistake 
this critical milestone as the end of our nation’s ongoing 
journey toward racial equality.

Amid the excitement of President Obama’s election, 
“post-racial” has become a powerful new buzzword in 
our social and political lexicon, and its reach has had an 
enormous impact. By electing an African American to be 
President, some politicians, judges, and media pundits have 
asserted that America has now officially overcome racism and 
that the work of the Civil Rights Movement is completed.

It is important to resist the urge to embrace this 
oversimplified interpretation of the 2008 Presidential 
Election. To be sure, significant work still lies ahead. 
Notwithstanding the election of President Obama, the severe 
challenges facing African Americans remains daunting. 
Racial minorities in the United States continue to suffer 
from deplorable public schools, chronic unemployment, 
substandard housing and healthcare, intense residential 
segregation, and striking rates of over-incarceration. Clearly, 
discrimination has not been eliminated, as some contend; 
rather, it remains an integral component of complex 
and enduring social and political systems that promote 
racial inequality. One such system lies at the heart of our 
democracy: voting and elections.

With voting as its focus, this report confronts the growing 
myth that President Obama’s election ushered America into 
a “post-racial” era by examining two recent developments in 
the area of race and politics.

Not a single Southern legislature stood ready 
to admit a Negro, under any conditions, to 
the polls; . . . there was scarcely a white man 
in the South who did not honestly regard 
Emancipation as a crime, and its practical 
nullification as a duty. In such a situation, the 
granting of the ballot to the black man was a 
necessity, the very least a guilty nation could 
grant a wronged race.

–W. E. B. Du Bois

iNtRoDuCtioN
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First, this report examines the “post-racial” argument made in Northwest Austin 
Municipal Utility District Number One v. Holder, a recent constitutional challenge to a 
core provision of the Voting Rights Act. In MUD, the plaintiff argued that the election 
of President Obama rendered that provision, known as Section 5, no longer necessary. 
This report closely contrasts plaintiff’s argument with the more than 16,000-page record 
of ongoing voting discrimination considered by Congress when it voted to renew 
Section 5 in 2006.

Second, this report demonstrates how President Obama’s victory provides evidence 
of great progress, while also illustrating the ongoing salience of race in American 
democracy. Exit polls from the 2008 Presidential Election show that a record 95 percent 

of African Americans, 67 percent of Latinos, and 62 percent 
of Asian Americans voted for President Obama nationally, 
but that the President received the vote of only 43 percent of 
white voters. Whites were the only racial group that did not 
cast a majority of votes for President Obama. In addition, the 
results in Alabama, Mississippi, and Louisiana bring these 
national racially polarized trends into even sharper focus. 
The historic level of support for President Obama by voters 
of color in those states was decidedly not shared by their 
white neighbors: of the white voters in these three states, only 
10 percent in Alabama, 11 percent in Mississippi, and 14 
percent in Louisiana pulled the lever for President Obama. 
This report will show how, in the end, President Obama’s 
victory stemmed from two key sources: an increase in his 
share of the white vote in the jurisdictions not covered by 
Section 5 and a dramatic nationwide increase in his share of 
votes cast by voters of color.

Indeed, no single event could both remedy the vestiges of 
four centuries of unrelenting racial discrimination in the 
United States and render unnecessary the critical civil rights 
laws that have been in place for only four decades of that 
scarred history. While President Obama’s election was made 
possible by the Voting Rights Act, evidence of ongoing 
voting discrimination clearly demonstrates the continuing 

need for meaningful voting rights protections. The proposition that President Obama’s 
victory is evidence of a “post-racial” society with no vestiges of racial inequality is a 
dangerous one that both demands repudiation and highlights the continuing need for 
vigilant civil rights advocacy.

In the dawn of a new era, the challenge lies in reconciling two truths embodied by 
President Obama’s election: in the context of race relations in America, a great deal has 
changed; but to achieve full equality, a great deal of work still lies ahead.

Does meaningful 

progress toward 

equality negate the 

continuing need for 

further progress?



4 “POST-RACIAL” AMERICA? • Not Yet: Why the Fight For Voting Rights Continues After the Election of President Barack Obama

 
President Obama’s election to the highest office in the land 
is remarkable not only because his inauguration ended a 
220-year tradition of a racially exclusive Presidency, but also 
because African Americans and other Americans of color were 
systematically excluded from the political process in many 
parts of this country during the President’s own lifetime. It 
was not until the enactment of the Voting Rights Act in 1965 
—four years after President Obama was born—that the right 
to vote for African Americans, guaranteed by the Fourteenth 
and Fifteenth Amendments of the United States Constitution 
nearly a century earlier, was finally protected.

Widely considered to be the crowning achievement of the 
Civil Rights Movement, the Voting Rights Act removed 
discriminatory barriers to voting, such as literacy tests and 
poll taxes, that had prevented African Americans and other 
people of color from exercising their constitutional right 
to vote for many generations. As the Supreme Court noted 
in its 1966 decision in South Carolina v. Katzenbach,2 the 
voter registration rates of voting-age African Americans 
the year before the passage of the Voting Rights Act were 
only 19.4 percent in Alabama, 31.8 percent in Louisiana, 
and a stunning 6.4 percent in Mississippi—each state 
falling “roughly 50 percentage points or more” behind the 
registration rates of voting-age whites.3 The state-sanctioned 
exclusion of African Americans from the franchise during 
President Obama’s childhood years underscores the 
significance of his election.

Americans of all backgrounds and citizens of nations around 
the world recognized the historic significance of President 
Obama’s victory on Election Night 2008. On Inauguration 
Day, millions traveled to the nation’s capital to witness and 
celebrate this historic moment. It is therefore not surprising 
that some now call into question the continuing need for civil 
rights laws such as the Voting Rights Act. 

Debate Questions the Need for Voting Rights Laws 

The “post-racial” debate has very real implications for efforts 
to preserve and defend civil rights in the United States.

Just days after the election, former University of California 
Regent and political activist Ward Connerly declared that 
President Obama’s victory signified the end of racism in 
the United States. Connerly, who has backed numerous 
initiatives to dismantle affirmative action programs, observed, 
“[t]he argument that American society is institutionally racist, 
that the good ol’ boys are the only ones that can succeed . . . 
is decimated by the election of Senator Obama.”4  In a similar 
vein, conservative commentator and Vice Chair of the U.S. 
Commission on Civil Rights Abigail Thernstrom wrote that 
President Obama’s success marked “the end of a remarkable 
journey” and announced that “[t]he voting rights battle is 
over.”5  Even some commentators viewed as sympathetic 
to civil rights advocacy efforts have questioned whether 
President Obama’s election “presents the moment” when 
Congress should dismantle certain voting rights protections.6 

Other observers, however, have cautioned against overstating 
the significance of this single election. One commentator 
noted, “[w]e didn’t erase 400 years of history with [President 
Obama’s] election. His election said instead that 400 years of 
history don’t have to define us.”7  Journalist Marjorie Valbrun 
echoed this sentiment in The Washington Post, writing, 
“[n]ow some people want to look to one solitary black man 
to just erase the so-called race problem. . . . Call it the I-Love-
Obama-thus-racism-no-longer-exists phenomenon. If only 
things were that simple.”8  Former Secretary of State Colin 
Powell also rejected the idea that President Obama’s election 
signaled the beginning of “post-racial” America. “With each 
passing year, with each passing generation, with each passing 
figure, we move closer and closer to what America can be,” 
Powell remarked.9  “But,” he added, “no matter what happens 
in the case of Senator Obama, there are still a lot of black 

is tHe VotiNg RigHts BAttLe oVeR?
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kids who don’t see that dream there for them.”10  Indeed, 
President Obama himself acknowledged as much in a speech 
commemorating the 100-year anniversary of the NAACP, 
where he explained, “I understand there may be a temptation 
among some to think that discrimination is no longer a 
problem in 2009. . . . But make no mistake: the pain of 
discrimination is still felt in America.”11

 the Debate Reaches the  supreme Court

The question of whether the election of an African-American 
President made voting rights protections unnecessary has 
already made its way to the steps of the United States 
Supreme Court. Just months after President Obama took 
office, the Court heard arguments in MUD.12 As described 
below, the MUD plaintiff urged the Court to strike down 
Section 5 of the Voting Rights Act, citing, in part, President 
Obama’s election in arguing that the Act was no longer 
constitutional.

Section 5 applies only to certain states and jurisdictions that 
have a history of discriminating against minority voters. Nine 
states, as well as individual counties and townships in seven 
other states, are covered by Section 5.13  These jurisdictions, 
known as “covered jurisdictions,” must submit all proposed 
voting changes for federal review or “preclearance” by either 
the Department of Justice or a three-judge panel of the 
federal district court in the District of Columbia. A proposed 
voting change will be approved if the covered jurisdiction 
demonstrates: (1) that the change was not adopted with a 
discriminatory purpose, and (2) that it will not worsen the 
position of minority voters in that jurisdiction.14 

This “preclearance” requirement has proven extremely 
effective in blocking and deterring racially discriminatory 
voting practices. The effectiveness of the provision lies in the 
way that it provides powerful incentives to state and local 
governments to make voting laws fair, since they can expect 
that contrary approaches will be rejected.

Debo P. Adegbile, LDF Director of Litigation, argues before the U.S. Supreme Court in MUD (2009).
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As a result of its well-documented history of voting discrimination, Section 5 applies to the entire state of Texas. In MUD, a small 
municipal utility district in Austin, Texas filed a lawsuit in 2006—just days after Congress overwhelmingly voted to reauthorize 
Section 5 of the Voting Rights Act, and after it was signed into law by President George W. Bush—seeking to bail out from the 
Section 5 preclearance process and challenging the constitutionality of the Section 5 preclearance provisions.

In May 2008, the U.S. District Court for the District of Columbia unequivocally rejected the suit.15 The district court found that 
the utility district was properly covered by Section 5 and held that Congress was well within its authority to renew Section 5 in light 
of significant evidence of ongoing voting discrimination in the jurisdictions where the law applies.16 In January 2009, shortly before 
President Obama’s inauguration as the nation’s first African-American President, the U.S. Supreme Court agreed to review the case.17

In the Supreme Court, the plaintiff utility district argued that Section 5 had become a remedy for an obsolete problem, claiming 
that voting discrimination was a thing of the past. Citing President Obama’s election as evidence that voting rights laws were no 
longer necessary to protect African Americans and other people of color, plaintiff’s brief stated that “[t]he country has its first African-
American president, who received a larger percentage of the white vote than each of the previous two Democratic presidential 
nominees.”18  In support of the plaintiff’s case, Governor Sonny Perdue of Georgia—a Section 5-covered jurisdiction with a history of 
and current appetite for minority vote suppression—submitted a brief describing President Obama’s success as “proof” that Georgia 
should no longer be subject to the Section 5 preclearance requirements.19  Notwithstanding the fact that President Obama lost 
Georgia to Senator John McCain by a 52 percent to 47 percent margin—with a mere 23 percent of white voters in that state casting 
ballots for President Obama—Governor Perdue argued that “[t]he election of President Obama, and especially the President’s voter 
performance in Section 5-covered jurisdictions, illustrates how far those jurisdictions have come from their history of discrimination.”20

Both the plaintiff’s and Governor Perdue’s briefs ignored compelling data showing that President Obama, despite his success 
nationwide in the 2008 Presidential Election, faced a demonstrable challenge to winning votes in Section 5-covered jurisdictions 
on the basis of his race—as well as ample other evidence that other candidates of color, particularly at the state and local levels, 
face even higher obstacles to winning elections.

The Supreme Court ultimately declined to rule on the constitutionality of Section 5, leaving the law in full force and effect.21
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The debate on the “post-racial” significance of the 2008 
Presidential Election reflects the central question that 
Congress confronted when it weighed the most recent 
renewal of Section 5 of the Voting Rights Act in 2006: Does 
meaningful progress toward equality negate the continuing 
need for further progress?

The Voting Rights Act, enacted by Congress in 1965 to 
protect the right to vote from unremitting discrimination, 
contains important provisions that must be periodically 
renewed by Congress. Among these provisions is Section 
5, the preclearance provision, which requires covered 
jurisdictions to prove that voting changes are not 
discriminatory before they may legally take effect. Since 
the Act’s initial passage in 1965, Congress has periodically 
reauthorized Section 5. It did so most recently when it passed 
the Fannie Lou Hamer, Rosa Parks, and Coretta Scott King 
Voting Rights Act Reauthorization and Amendments Act of 
2006 (the “2006 Reauthorization”), which renewed Section 5 
for an additional 25 years until 2031.22

The 2006 Reauthorization followed an extensive and careful 
review by Congress to determine whether Section 5 was 
still needed to protect minority voters from discrimination. 
Over a ten-month period beginning in 2005, Congress held 
21 hearings, during which it received testimony from over 
90 witnesses, including federal and state policy makers, 
election experts, scholars, voting rights litigators, and 
individual citizens, some of whom personally experienced 
voting discrimination. These witnesses provided testimony 
both favoring and opposing Section 5’s renewal. By the 
end of this process, Congress had compiled an extensive 
record containing more than 16,000 pages of evidence and 
testimony.

Based on this record, Congress concluded that, despite 
significant progress, the forty years since the Act’s passage had 
proven insufficient to eliminate the vestiges of entrenched 
discrimination against minority voters in the covered 
jurisdictions. For example, Congress found that between 
1982 and 2006, the previous reauthorization period, 

Section 5 prevented more than 600 proposed discriminatory 
changes, 60 percent of which were based on purposeful 
discrimination.23  Congress considered evidence of proposed 
practices that had been blocked by Section 5, including efforts 
to (1) make polling places inaccessible to African-American 
voters; (2) cancel elections in which African-American voters, 
for the first time, were positioned to elect candidates of their 
choice; (3) intimidate African-American voters and campaign 
workers; (4) annex predominantly white neighborhoods into 
local voting jurisdictions in order to dilute the proportion 
of minority voters in those areas; (5) implement “at-large” 
systems for school board elections in order to limit the 
potential for minority candidates to be elected to those 
boards; and (6) adopt redistricting plans in state and local 
legislative districts that would favor white candidates.24

All of these discriminatory strategies, which have been 
attempted repeatedly over the years in the covered 
jurisdictions, aim to eliminate meaningful political 
competition at the local level in order to wall off minority 
voters’ preferences and to ensure that the candidates preferred 
by white voters will always prevail. As Congress summarized, 
“[t]he changes sought by covered jurisdictions were calculated 
decisions to keep minority voters from fully participating 
in the political process.”25  Examples of such discrimination 
from 1982 through 2006 are provided in Table 1.
  
The record before Congress revealed a consistent pattern 
of repetitious violations in the covered jurisdictions. 
Consequently, Congress opted to renew the application of 
Section 5 to the existing covered jurisdictions. Moreover, 
while Congress noted that discrimination against minority 
voters also occurs in non-covered jurisdictions, it concluded 
that the record before it did not warrant expansion of the 
scope of Section 5 to the entire country.

Congress ultimately decided—by a 390-33 vote in the 
House of Representatives and a unanimous 98-0 vote in the 
Senate26—that Section 5 was still necessary and, indeed, vital 
to protecting minority voters from discrimination.

CoNgRess’s 2006 ReAutHoRiZAtioN of 
seCtioN 5 of tHe VotiNg RigHts ACt
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table 1

eXAMPLes of VotiNg DisCRiMiNAtioN iN seCtioN 5-CoVeReD JuRisDiCtioNs 
CoNsiDeReD BY CoNgRess iN 2006

Alabama 
1980s-
1990’s

Redistricting. The Department of Justice (“DOJ”) blocked Alabama’s statewide redistricting plan following the 
1980 and 1990 Census after the State failed to provide a nondiscriminatory reason for fragmenting concentrated 
populations. The DOJ believed that the “underlying principle of the Congressional redistricting” plan was “to 
limit Black voting potential to a single district.”

1993 Annexation. For the second time in four years, the DOJ rejects the City of Foley’s policy of encouraging 
petitions for annexation from majority-white residential areas while rejecting petitions from predominately 
African-American areas.  

Georgia
1997 Annexation. The DOJ rejects the City of Augusta’s proposed policy “that each time a Black residential area is 

annexed into the city, a corresponding number of white residents must be annexed in order to avoid increasing 
the city’s Black population percentage.”

1995 Polling place change. The DOJ bars Jenkins County from moving its polling place from an accessible location 
to an inaccessible location in a white neighborhood, after concluding that the move was “designed…to thwart 
recent black political participation.”

Louisiana
2002 Redistricting. The DOJ objects to redistricting plans submitted by DeSoto Parish and the City of Minden 

that local officials admitted were intentionally designed to reduce opportunities for African Americans to elect 
candidates of their choice.

1984 Cancelled Primary. The DOJ blocks the state’s attempt to cancel its Presidential primary, finding it would 
“reduce the opportunities for Blacks to participate . . . in the delegate selection process” and that it was motivated 
by Jesse Jackson’s candidacy.

1960s-2000s Redistricting.  The DOJ objects to every decennial redistricting plan for the Louisiana House of 
Representatives as initially submitted by the State since the 1960 Census.

Mississippi
2001 Cancelled election. The DOJ blocks the City of Kilmichael’s attempt to cancel its elections, finding that the 

city was motivated by evidence from the 2000 Census that African-American candidates could now plausibly be 
elected to local office.

Texas
2006 Polling place reduction. A community college district covering two counties and 1000 square miles is barred 

from reducing the number of polling places from 84 to 12, which the DOJ concludes would disproportionately 
harm minority voters.

2004 student vote suppression. Waller County, which for years had sought to suppress voting by students at 
historically Black Prairie View A&M University, drops a plan to reduce early voting, for which it did not seek 
preclearance, after a lawsuit was filed.

2000 Campaign worker intimidation. The home of a campaign worker for Wharton County’s first African-
American general election candidate in 100 years is set on fire after she received threatening calls demanding 
removal of her yard sign for the candidate.

1970s-2000s Redistricting. The DOJ rejects as discriminatory every decennial redistricting plan for the Texas House of 
Representatives as initially submitted by the State since the 1970 Census.

Virginia
2005 Voter intimidation. Literature is distributed in African American neighborhoods in Danville, which threatened 

to lynch Black voters and warned that if residents “didn’t vote a certain way certain things could happen to you.”
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Nearly 40 percent of all African Americans in the United 
States live in a Section 5-covered jurisdiction.27 Five fully 
covered states (Alabama, Georgia, Louisiana, Mississippi, 
and South Carolina) and one partially covered state (North 
Carolina) are among those states with the highest proportion 
of African American voters.28 Thus, while African Americans 
remain a minority in these states, they are a significantly 
larger minority in these states than elsewhere. 

With current levels of racially polarized voting—a 
phenomenon in which voting preferences are sharply divided 
along racial lines, with white voters and voters of color voting 
for opposing candidates—the candidate of choice for a white 
majority in a given election rarely reflects the preferences of 
African-American voters in that election. In election contests 
between opposing candidates of different races, there is 
often a very high correlation between the voter’s race and the 
voter’s support for the nonwhite candidate. Thus, despite 
the increase in registration rates by African Americans since 
1965, racially polarized voting continues to prevent voters of 
color from electing their candidates of choice.

Without the ongoing protections of Section 5, it becomes 
easier for state and local officials to structure electoral systems 
in ways that exacerbate racially polarized voting patterns and 
effectively close off opportunities for minority communities 
to elect candidates of their choice, including minority 
candidates, where that is their preference. Without Section 
5, a retrenchment in the fragile gains that have been made in 
these jurisdictions would likely occur.

The results of the 2008 Presidential Election underscore the 
racially polarized voting that persists in covered jurisdictions.

the 2008 election: 
A great Deal Has Changed Nationally, But Much Work 
Remains to be Done in the Covered Jurisdictions

President Obama’s decisive victory in both the national 
popular vote and the Electoral College obscures the reality 
that his race remained a significant and decisive factor for 
many voters. Contrary to claims that President Obama won 
the Presidency because the influence of race in Americans’ 
voting choices had diminished, the race of both Senator 
McCain and President Obama was a critical factor in many 
voters’ candidate selection in 2008.

Of course, the irrefutable effectiveness of the Voting Rights 
Act in removing historical barriers to voting provided 
President Obama with a significant base of support from 
voters of color, who both registered and participated in the 
2008 Presidential Election in record numbers. Nevertheless, 
the majority of white voters across the country—and even 
more so in the Section 5-covered jurisdictions—did not cast 
their votes for President Obama. The data described below 
suggest that at least some voters’ choices were influenced by 
the candidates’ race.

the Voting Rights Act Has successfully expanded the 
Minority Vote, a Critical element of President obama’s 
success in 2008

President Obama built a national base of support that 
enabled him to win both the popular vote and the Electoral 
College. Significantly, President Obama’s margin of victory 
can largely be credited to deep and widespread support by 
voters of color and young voters across the country, providing 
him with the edge needed to win electoral votes in critical 
states. The value of the racial minority vote to President 
Obama speaks to the power of the Voting Rights Act in 
expanding access to the polls by voters of color throughout 
the United States. 

WHY seCtioN 5 is stiLL NeCessARY
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Evidencing the growing political strength of communities of color nationally are the following statistics:

The number of African American voters that cast ballots in 2008 was 23.5 percent higher than in 2004, representing an •	
increase of 3.16 million African-American voters.29

African-American voters constituted 13 percent of voters nationally, an increase from 11 percent in 2004. Hispanic/Latino •	
voters made up 9 percent of voters nationally, up from 8 percent in 2004.30

95 percent of African-American voters, 67 percent of Hispanic/Latino voters, 62 percent of Asian-American voters, and 66 •	
percent of other nonwhite voters cast ballots for Obama.31

At the same time, President Obama received only 43 percent of the total white vote, and the total share of the white vote •	
decreased by 4 percentage points from 2004 to 2008.32

The increase in participation by voters of color both in absolute numbers and as a proportion of the electorate is strong evidence 
that the Voting Rights Act continues to expand access to the franchise. Continued racially polarized voting, however, renders the 
increased participation by voters of color insufficient to enable those voters to elect candidates of their choice at the state, county, 
and local levels in Section 5-covered jurisdictions.

Discrimination and Racially Polarized Voting Remain significant Barriers to Voters and Candidates of Color, 
Particularly in section 5-Covered Jurisdictions

President Obama underperformed among white voters nationally, but his underperformance among white voters was especially 
pronounced in Section 5-covered jurisdictions. Although President Obama received approximately 43 percent of the white vote 
nationwide, he received, on average, less than one out of four white voters’ votes in the states covered by Section 5.33  In these same 
Section 5-covered states, President Obama received between 92 and 98 percent of the African-American vote.

table 2

eLeCtoRAL Votes foR PResiDeNt oBAMA iN seCtioN 5-CoVeReD stAtes
COVERED JURISDICTION SUPPORT FOR OBAMA ELECTORAL VOTES WINNER

White Voters African-American Voters
Alabama 10% 98% 9 McCain
Alaska 33% No data available 3 McCain
Arizona 40% No data available 10 McCain
Georgia 23% 98% 15 McCain
Louisiana 14% 94% 9 McCain
Mississippi 11% 98% 6 McCain
South Carolina 26% 96% 8 McCain
Texas 26% 98% 34 McCain
Virginia 39% 92% 13 Obama

Data Source: MSNBC 2008 Exit Poll Data (http://www.msnbc.msn.com/id/26843704)
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As illustrated in Table 2, President Obama carried only one 
of the nine fully covered states: Virginia. As a result, President 
Obama received just 13 of the 107 electoral votes available in 
these states, despite being the candidate of choice for nearly 
all African-American voters in those states. And despite the 
increased and historic participation by minority voters in the 
Section 5-covered jurisdications, where the largest percentages 
of African Americans and other minority groups live, those 
states’ electoral votes went almost exclusively to Senator John 
McCain. This result is largely due to white voters’ comparably 
deep levels of support for Senator McCain in the Section 
5-covered states.

President Obama’s electoral performance among white voters 
nationwide, and in the covered jurisdictions in particular, 
vividly illustrates the persistence of racially polarized voting 
patterns and the significant work that remains to be done 
to overcome discrimination in the political process. Even 
recognizing patterns of racial polarization at the national 
level, these patterns were significantly magnified in the 
covered states.

Notably, President Obama performed worse in several 
covered jurisdictions than Senator John Kerry, the 
unsuccessful white Democratic candidate for the Presidency 
in 2004.34 A study by the Joint Center for Political 
and Economic Activities found that President Obama’s 
comparatively poor performance in these Southern states was 
attributable to his race.35 Even in states like North Carolina, 
where President Obama outperformed Senator Kerry and 
narrowly carried the state, President Obama did relatively 
worse than the two white Democratic candidates who won 
statewide elections in that state in 2008.36

Similarly, an analysis of 2008 exit poll data by Professor 
Nathaniel Persily of Columbia Law School demonstrated 
that President Obama’s race played a considerable role in 
the election.37 In an amicus brief submitted to the Supreme 
Court in the MUD case (the “Persily Amicus Brief ”), 
Professor Persily explained that not only did President 
Obama’s race cost him many white votes, but that the lion’s 
share of these lost votes was in the states covered by Section 
5. “Far from suggesting a break with the voting patterns 
of the past,” Persily noted, “the 2008 election revealed the 
intransigence of racial differences in voting patterns.”38 The 
Persily Amicus Brief concluded that President Obama’s 

election was not a function of a “post-racial” moment, but 
rather a result of a marginal increase in white votes in non-
covered states and an across-the-board and historic increase 
in the share of votes cast by minority voters in every state. 
President Obama’s victory was not, as some have suggested, 
due to a uniform popularity among voters from all racial 
groups in every state.

Exit poll data from the 2004 and 2008 Presidential Elections 
support the conclusions in the above studies. These data, 
tabulated in Figure 1 and Table 3, reveal the following 
findings:

President Obama’s victory derived from an •	
increase in his share of the white vote in the non-
covered jurisdictions, and a nationwide increase 
in his share of votes cast by minorities. President 
Obama’s support among white voters increased 
relative to Senator Kerry’s 2004 performance by 2 to 
43 points in 26 states and the District of Columbia. 
His support among white voters declined in 25 
states by 1 to 33 points, including all nine states 
fully covered by Section 5.39 

Each of the six states with the lowest percentage •	
of white voters voting for President Obama in 
2008 is a fully covered state. These states are South 
Carolina, Texas, Georgia, Louisiana, Mississippi, 
and Alabama. The three other fully covered states—
Arizona, Virginia, and Alaska—were in the bottom 
eighteen states ranked by percentage of white voters 
voting for President Obama.40 

President Obama only outperformed Senator •	
John Kerry’s 2004 support from white voters in 
three of the nine fully covered Section 5 states. 
President Obama received an equal or lower share 
of white votes than Senator Kerry in six fully 
covered states: Alabama, Alaska, Arizona, Georgia, 
Louisiana, and Mississippi.41 

Even where President Obama gained among •	
white voters relative to Senator Kerry, his support 
among white voters was weak. President Obama 
slightly outperformed Senator Kerry among whites 
in South Carolina, Texas, and Virginia, but still 
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did poorly overall in these states. President Obama 
received just 26 percent of the white vote in South 
Carolina and Texas, and 39 percent in Virginia. In 
comparison, Senator Kerry’s support from white 
voters in 2004 was 22 percent in South Carolina, 25 
percent in Texas, and 32 percent in Virginia.42 

President Obama’s support from African- •	
American voters exceeded Senator Kerry’s in each 
covered state and most other states. President 
Obama’s gain in African-American support relative 
to Senator Kerry was marked in each fully covered 
state, ranging from a four-point increase from 90 to 
94 percent in Louisiana to a 15-point increase from 
83 to 98 percent in Texas.43 

President Obama’s drop in white support relative •	
to Senator Kerry was most pronounced in three 
Section 5-covered states: Alabama, Louisiana, and 
Mississippi. In Alabama, the percentage of white 
voters voting for the Democratic candidate in 2008 
was barely half that in 2004, dropping nine points 
from 19 percent in 2004 to 10 percent in 2008. 
In Louisiana, white support for the Democratic 
candidate dropped ten points from 24 percent 
to 14 percent. President Obama even suffered a 
precipitous drop in white support in Mississippi, 
despite the fact that only 14 percent of white voters 
voted for Senator Kerry in 2004: only 11 percent of 
white voters cast their ballots for President Obama 
in 2008.44 

President Obama did poorly even among •	
white Democrats in the covered jurisdictions. 
A comparison of voting patterns in the covered 
states and elsewhere reveals that polarized voting 
is distinctly racial in nature, not merely a function 
of partisan politics. Most strikingly, President 
Obama failed to receive a majority of votes from 
white Democrats in two covered states: Louisiana, 
in which he received just 38 percent of the white 
Democratic vote, and Alabama, in which he 
received 47 percent of that group’s vote.45 

Both racial polarization in Section 5-covered •	
jurisdictions and the racial disparity in voting 
patterns between covered and non-covered 
jurisdictions increased in 2008. President 
Obama’s disparate performance in the covered and 
non-covered jurisdictions demonstrated both “a 

widening of the gap in political preferences between 
racial groups and a greater differentiation between 
the covered and non-covered jurisdictions.”46 

President Obama received little support from •	
white voters at large in the Section 5-covered 
states. President Obama won just 26 percent of 
the white vote in the covered states, compared to 
48 percent in the non-covered states. In contrast, 
he won 97 percent of the African-American vote 
and 62 percent of the Hispanic/Latino vote in the 
covered states, which is comparable to the rates for 
those groups in the non-covered states.47 

These figures are all the more notable when one considers 
that 2008 presented extremely favorable conditions for 
Democratic candidates across the country. Given the state 
of the economy, America’s involvement in unpopular wars, 
and the historically low approval ratings of the outgoing 
incumbent Republican president, the decrease in support for 
the Democratic Presidential candidate among whites in the 
covered jurisdictions is striking.
 
Voters of Color in the Covered Jurisdictions Continue 
to Need the Protections of section 5

In addition to the statistics from the 2008 Presidential 
Election discussed above, which show that President Obama’s 
success nationally was not paralleled in the Section 5-covered 
jurisdictions, in part because of his race, an understanding of 
the ability of candidates of color to win office at the state and 
local level is critical to assessing the ongoing need for Section 5.

Since Reconstruction, only three African Americans have ever 
been elected to the United States Senate, none from a Section 
5-covered state.48 Only two African Americans have ever 
been elected a state governor—former Governor L. Douglas 
Wilder of Virginia, a covered state, and current Governor 
Deval Patrick of Massachusetts, which is not a covered state.49 

Forty-two African Americans currently serve in the House 
of Representatives in the 111th Congress.50 Of those 
members, eleven represent Congressional districts in fully 
covered states.51  Five others represent districts in partially 
covered states.52  Three fully covered states (Alaska, Arizona, 
and Louisiana) currently have no African-American 
representatives in Congress. Similar numbers of African-
American representatives served in recent Congressional 
terms: since 1993, between 39 and 42 African-American 
members of Congress have been in office at any given time.53
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table 3

CANDiDAte PRefeReNCes BY RACe, 2004-2008: seCtioN 5-CoVeReD stAtes
JURISDICTION WHITES 

VOTING 
FOR 
KERRY 
(2004)

WHITES 
VOTING 
FOR 
OBAMA 
(2008)

ChAngE 
in WhitE 
VOtE fOr 
DEMOCrAtiC 
CAnDiDAtE, 
2004-2008

AFRICAN 
AMERICANS 
VOTING FOR 
KERRY (2004)

AFRICAN 
AMERICANS 
VOTING 
FOR 
OBAMA 
(2008)

ChAngE in 
AfriCAn- 
AMEriCAn 
VOtE fOr 
DEMOCrAtiC 
CAnDiDAtE 
2004-2008

Alabama 19 10 -9 91 98 +7 

Alaska 33 33 0 Data not available Data not available  Unknown

Arizona 41 40 -1 Data not available Data not available  Unknown

Georgia 23 23 0 88 98 +10 

Louisiana 24 14 -10 90 94 +4 

Mississippi 14 11 -3 90 98 +8 

South Carolina 22 26 +4 85 96 +11 

Texas 25 26 +1 83 98 +15 

Virginia 32 39 +7 87 92 +5 

Data Sources:  Inter-University Consortium for Political and Social Research, ICPSR 4181, National Election Pool General Election 
Exit Polls, 2004 (for 2004 data); MSNBC 2008 Exit Poll Data (http://www.msnbc.msn.com/id/26843704) (for 2008 data).

stAtes WitH Less tHAN 30% of WHites 
VotiNg foR PResiDeNt oBAMA

STATE % OF 
WHITE 
VOTE

DIFFERENCE 
FROM NATIONAL 
AVERAGE OF 43%

STATE 
RANK

Oklahoma 29% -14 44th
South Carolina* 26% -17 45th
Texas* 26% -17 46th
Georgia* 23% -20 47th
Louisiana* 14% -29 48th
Mississippi* 11% -32 49th
Alabama* 10% -33 50th
* Section 5-Covered State
Data Source:  2008 MSNBC Exit Poll Data

30-50%
26 states

over 50%
17 states

under 30%
7 states

WHite VoteRs suPPoRt foR PResiDeNt oBAMA iN 2008

figure 1
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As Table 4 indicates, every single African American currently serving in the House of Representatives from a Section 5-covered 
state serves a majority-minority Congressional district, i.e., a district in which the population is more than 50 percent nonwhite. 
This underscores the impact of polarized voting patterns in defining the opportunity for voters of color to vote for—and be 
represented by—candidates of color.

These numbers demonstrate that President Obama’s national victory, despite its historical significance, does not demonstrate 
that a level playing field exists for other candidates of color in Section 5-covered jurisdictions. Indeed, without Section 5, which 
prevents Congressional redistricting plans that might dilute minority voters’ ability to elect candidates of their choice, the 
majority-minority districts listed in Table 4 could have been redistricted out of existence. Because a large proportion of the African 
Americans currently serving in Congress have been elected from these districts, such redistricting efforts could drastically reduce 
African-American representation in Congress, if not prevented by Section 5.

In sum, Section 5 specifically targets those states and municipalities where racially polarized voting and countless other forms 
of discrimination against voters of color are greatest. In targeting those jurisdictions, Section 5 ensures two things: first, that the 
large numbers of voters of color that turned out to the polls in 2008 can continue to do so free of discriminatory obstacles; and 
second, that candidates of color who are the choice of nonwhite voters can win elections to local, state, and national office in areas 
in which white voters’ and nonwhite voters’ candidate preferences still tend to be at odds. Although the 2008 Presidential Election 
occurred after the 2006 Reauthorization, the results of that election show clearly that Congress’s judgment in targeting Section 5 
to the covered jurisdictions was correct.

table 4

AfRiCAN-AMeRiCAN RePReseNtAtiVes fRoM seCtioN 5-CoVeReD stAtes (111tH CoNgRess)
STATE CONGRESSIONAL 

DISTRICT
MEMBER OF 
CONGRESS

WHITE (NON-HISPANIC) 
POPULATION

NONWHITE & 
HISPANIC POPULATION

Alabama 7th Artur Davis 32.8% 67.2%
Alaska -- None -- --
Arizona -- None -- --
Georgia 2nd Sanford D. Bishop, Jr. 47.3% 52.7%

4th Henry C. Johnson, Jr. 24.7% 75.3%
5th John R. Lewis 37.3% 62.7%
13th David Scott 32.0% 68.0%

Louisiana -- None -- --
Mississippi 2nd Bennie G. Thompson 32.0% 68.0%
South Carolina 6th James E. Clyburn 40.9% 59.1%
Texas 9th Al Green 13.5% 86.5%

18th Sheila Jackson Lee 16.2% 83.8%
30th Eddie Bernice Johnson 17.3% 82.7%

Virginia 3rd Robert C. Scott 37.5% 62.5%
Data Source: U.S. Census Bureau, 2005-2007 American Community Survey (available at http://factfinder.census.gov/).
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The Supreme Court issued its decision in the MUD case 
on June 22, 2009. The eight-member majority, with 
Justice Clarence Thomas dissenting, did not address the 
constitutionality of Section 5. Instead, the Court limited its 
ruling to a question of statutory interpretation and allowed 
the plaintiff utility district to seek bailout from Section 5’s 
coverage.54  In so doing, the Court recognized the critical 
importance of Section 5 in addressing voting discrimination 
faced by citizens throughout the country.

In his majority opinion, Chief Justice Roberts wrote that 
“[the] historic accomplishments of the Voting Rights Act are 
undeniable.”55 Nevertheless, the opinion implicitly suggested 
that the Court might reconsider the constitutional validity 
of Section 5 at a later date. “Past success alone,” Chief Justice 
Roberts wrote, “is not adequate justification to retain the 
preclearance requirements” of Section 5.56 

The effectiveness of Section 5 is not, however, limited to 
the past; rather, the present-day successes of the Section 5 
preclearance requirement in combating voting discrimination 
are numerous, and the necessity of Section 5 is ongoing. As 
this report has illustrated, race was a salient factor in the 2008 
Presidential Election, particularly in the Section 5-covered 
jurisdictions.

The Section 5 preclearance provision will continue to block 
discriminatory changes to state and local voting practices, 
which will be particularly critical during the rapidly 
approaching legislative redistricting cycle that will follow 
the 2010 Census. History has shown that the decennial 
redistricting process often triggers the most strenuous efforts 
by state and local officials to minimize the voting power of 
minority citizens and, as a result, yields a high number of 
Section 5 objections. If actively enforced, the preclearance 
process will once again prevent many of these discriminatory 
efforts.

Ensuring that the Voting Rights Act’s protections remain 
effective in the years to come will require diligence by the 
government, the courts, advocates, and active citizens. The 
Department of Justice and the federal courts must continue 
to aggressively enforce Section 5 and other provisions to 
guarantee that the protections promised by the Voting Rights 
Act are realized by African Americans and other voters of 
color. Furthermore, advocates and citizens must remain 
eternally vigilant in identifying and chronicling incidents 
of voting discrimination that occur both within the covered 
jurisdictions and elsewhere.

LooKiNg AHeAD: 
seCtioN 5 AfteR tHe MUD DeCisioN
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A strong and effective Voting Rights Act remains imperative to the health of our democracy. African-American voters and 
candidates have made great strides in overcoming the historical barriers to voting and political participation perpetuated during 
centuries of slavery, Jim Crow laws, and ongoing discrimination in many parts of the country. President Obama’s election holds 
out much promise that the influence of race in politics has begun to wane nationally. The President’s particularly strong support 
from young voters throughout the country suggests that progress toward equality in our American democracy will continue to 
grow with the next generation and those that follow.

Yet, ongoing voting discrimination in many parts of the country, as well as the clear evidence of the salience of race in the 2008 
Presidential Election, underscore the critical need for the protections afforded by Section 5. While we celebrate the remarkable 
progress that American society has made in race relations, we must also remain alert to the second truth revealed by this election: 
Our job in defending and advancing the civil rights of African Americans, other people of color, and other groups that face 
discrimination, is far from complete.
 

CoNCLusioN
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LDF Attorneys in Selma, Alabama for the 40th anniversary of the Voting Rights Act (2005).
L-R: Ryan Haygood, Janai Nelson, Ted Shaw, Jacqueline Berrien, Alaina Beverly, and Debo Adegbile.
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Early Voting in the Presidential Election

Sunday, November 2, 2008, Riviera Beach, Florida

“The election of Barack Obama was a watershed event. Not because it solved any of [our nation’s] endemic problems, but because it 
presented the possibility of acknowledging these problems and undertaking to solve them. It represented an opportunity.”

John Payton, LDF President and Director-Counsel
The 2009 J. Alston Atkins Memorial Lecture in Constitutional Law 
Winston-Salem State University, NC (October 15, 2009)
Available at www.naacpldf.org/content.aspx?article=1477


