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Itis difficult to overstate the importance of water. Water is life: it is essential for our health, for our food to grow,
for our communities to function and thrive. Yet, critical issues like affordability and quality are often overlooked
and understudied because of the abundance of water in our lives. For most of us throughout the United States,
we turn on the tap and water flows freely and cleanly. But our lack of appreciation for water is nothing new:
in 1776 (a time when the delivery and supply of water was no easy feat), the “diamond-water paradox” was
coined. As the paradox goes:

Nothing is more useful than water: but it will purchase scarce anything;
scarce anything can be had in exchange for it. A diamond, on the con-
trary, has scarce any use-value; but a very great quantity of other goods
may frequently be had in exchange for it.'

In other words, although we need water to survive, we take it for granted. This view informed how water law
and policy developed in the courts: because water resources have historically been plentiful in this country
(particularly on the East Coast), access to water has not traditionally been viewed as a fundamental right in the
U.S. and has even been called a “deeply foreign” concept in American jurisprudence.?

Now more than ever, this must change. The price of water has greatly increased in recent decades, and scores
of communities across the nation that cannot afford to pay higher rates have been plagued by service dis-
connections and lien sales, leading to home foreclosures and evictions. These practices have been shown to
disproportionately impact people of color. But this form of discrimination is rooted in our nation’s history. For as
long as our cities have been rigidly segregated by race, local officials have found ways to deprive communities
of color of access to essential water services. Municipal discrimination in the provision of water services runs
deep.



In recent years, significant strides have been made in recognizing the human right to water, as well as in-
creased attention to the growing problem of water unaffordability. However, few studies have made an explicit
link between race and the affordability of water or have interrogated the connection between the failure to pay
a water bill and the loss of Black homeownership. This report does both. It begins with a historical overview of
the construction of U.S. urban water systems and the development of water policy from the late 18th century
to the present, including a discussion of Black access (or lack thereof) to water systems and services over time.
We explain the current water affordability crisis impacting Black communities and identify failing infrastructure
as the biggest contributing factor to rising costs.

To demonstrate the disproportionate impact of rising water bills on Black communities, this report includes a
review of the affordability crises in Baltimore and Cleveland. We demonstrate how water costs are allocated in
each area, document the rise in water costs to residents in recent years, and analyze each jurisdiction’s use of
water liens for unpaid bills. Finally, we provide a framework for potential litigation and policy solutions to chal-
lenge water lien sales and service disconnections that have a disproportionate impact on Black communities.

With this report, the NAACP Legal Defense and Educational Fund, Inc. (LDF) and its Thurgood Marshall Institute
hope to equip water equality advocates with sufficient context and background about our waterworks systems
and ways to challenge —and change —local government actions that impede Black access to water and sewer
systems. We also wish to convey and instill an appreciation and awareness for the role water regulation has
played in shaping our communities, reinforcing municipal power, and perpetuating racial inequities.



keyh ndings

Black Access to Water Systems

First, this report examines early waterworks systems in the U.S., which revolutionized public
health and defined the social contract between the American metropolis and its citizens. We
conclude that the historical view of water as a public good ensured that, at least initially, cities
priced their water low and did not preclude service to those who could not afford it. Despite
this, many of our early waterworks were privately-owned, but not without controversy, includ-
ing higher rates for customers and poor service.

Housing patterns helped inform Black access to water when our nation’s public infrastructure
was first constructed: as racial segregation at that time typically was limited to a street, or few
city blocks, rather than stretching the width and breadth of an entire city ward or census tract, it
was more difficult for municipalities to deny water services specifically to Black families, given
the networked nature of these systems. The ensuing expansion of access to water led to an
overall decline in Black mortality in the early 20th century. As U.S. cities became more racially
segregated, however, localities prioritized services to white areas.

In the mid-20th century, residential segregation greatly increased in the United States, as home-
ownership became a reality for many white middle-class families and discrimination in both
the public and private sectors restricted housing options in Black communities. Increased pat-
terns of residential segregation enabled municipalities to more easily deprive majority-Black
neighborhoods of access to essential services, including water and sewer. In the late 1960s,
LDF pioneered an innovative campaign to equalize municipal services in Black communities
throughout America, although the full reach of this effort was later limited by the Supreme Court.



Water Rates & Black Homeownership

In recent decades, the price of water has skyrocketed. Our research confirmed that failing
infrastructure is the biggest contributing factor to rising water costs. Water rates vary widely
among cities and regions, due to factors such as population loss and local political dynamics.
Regardless, water is becoming increasingly unaffordable in communities nationwide. Of partic-
ular concern, the most common methodology for determining whether a water bill is affordable
(examining whether it exceeds two/2.5 percent of median household income) is unsupported
by social science research and may not capture the full extent to which water is unaffordable,
highlighting the need for a revised, validated standard.

The failure to pay a water bill can result in significant consequences, including service discon-
nections and property liens. We determined that there is a process in every state for local gov-
ernments to place liens on homes for unpaid water or sewer bills, including for unpaid debt of
just a few hundred dollars. In many states, a water or sewer lien can directly lead to foreclosure
and eviction.

To demonstrate the disproportionate impact of rising water bills on Black communities, this re-
port examines the current water crises in Baltimore and Cleveland. We determined that Balti-
more’s water affordability crisis has and will continue to have a disproportionate and detrimen-
tal impact on the city’s Black neighborhoods. Until recently, Baltimore regularly placed liens
on homes for as little as $350 in unpaid water bills, which contributed to an overall decrease
in homeownership in the predominantly Black city. Legislative efforts at the state and city level,
spearheaded by water equality advocates, bring the promise of much-needed reforms to ad-
dress the water crisis in Baltimore.

Property liens for unpaid water bills as low as $300 are a massive problem in Cleveland. In
Cuyahoga County, where Cleveland is located, more than 11,000 water liens were placed
on properties between 2014 and 2018. LDF found that most water liens placed on homes in
Cuyahoga County are located in majority-Black neighborhoods, which may lead to a devas-
tating loss of homeownership among the city’s Black population.

Cleveland Water also disconnects water service to thousands of delinquent customers every
year. City officials have explained to local advocates that, to maximize efficiency, they prior-
itize utility shutoffs by targeting households with overdue balances in close proximity to one
another. This potentially penalizes predominantly Black and low-income neighborhoods, ef-
fectively making no distinction between an account in arrears for a few thousand dollars, or just
a few hundred.

Compounding these problems, for at least a decade, Cleveland’s water department has been
troubled by issues like billing glitches, customer service issues, and a faulty process for custom-
ers to contest their bills. LDF found that Cleveland’s Water Review Board seldom grants com-
plainants a hearing and even fewer ever see any adjustment in their bill. For example, while
customers requested 207 hearings in 2018, only 33 were held. Of the hearings that were held,
28 percent of customers received no relief, and 26 percent received only a payment plan—with
no bill adjustment—to pay off their debt.



Framework for Change

To address the impact of the water affordability crisis on Black communities across the country, this report pro-
vides a framework for potential litigation.

We conclude that litigation may be viable and appro-
priate to address municipal water practices, including
water liens and service disconnections, which dispro-
portionately impact Black communities.

We also offer potential policy solutions and research initiatives. Specifically, communities should adopt legisla-
tion to ban water lien sales, prevent the privatization of waterworks, and recognize the human right to afford-
able, clean water. Advocates should also support research initiatives, including on the benchmark for water
affordability and the lasting effect of lien sales on communities of color.




part |: water under construction

Water is essential to life—the life of a city as well as the life of a human
being. Without water, a man dies. Without water, a community faces the
same fate.

-Leonard A. Scheele, Surgeon General, United States Health Service (1952)3

The concept of access to clean water and sanitation, even for the poorest
among us, has always been part of the public commons, viewed as some-
thing owned by humanity as a rule.

-Maureen Taylor, State Chairperson, Michigan Welfare Rights Organization (2019)*



The Building Years (Late 18th Century to Early 20th Century)

The origin and development of our urban water systems began at the close of the 18th century, when
the United States was transforming into a nation of cities with skyrocketing populations.® These bur-
geoning cities were filthy and epidemic disease was rampant.® As the urban population rapidly in-
creased throughout the 19th century and infectious disease ravaged the American metropolis, local
leaders learned that they must build large-scale systems to provide water to their citizens.” They later
realized that the water must be treated and that sewage systems are key to municipal health.? Clean
water technologies led to a rapid decline in mortality rates due to infectious disease and were named
“the most important public health intervention of the 20th century.”?

In addition to the public health benefits, waterworks systems helped cities prosper. By the late 19th
century, waterworks were viewed as essential for a city to be considered “respectable.”'® They also
helped solidify the meaning of urban “citizenship” as city dwellers moved from utilizing individual wa-
ter sources to banding together to provide funds for a system that would collectively serve them all.”
“By linking oneself to a central water supply,” wrote Dr. Carl Smith in City Water, City Life: Water and
the Infrastructure of Ideas in Urbanizing Philadelphia, Boston, and Chicago, “one irrefutably became
an urban person, one of thousands of individuals whose everyday existence required this shared re-
source.”"

As cities built their waterworks systems, they needed to determine whether they would be public or
private. As Dr. Smith described it, public ownership was not assumed: at the time, cities did not take on
responsibility for major public works.® In fact, at the turn of the 19th century, the prevailing sentiment
was that a local government was not obligated to respond to the needs of its community. Instead, “the
city was to be an environment for private moneymaking, and its government was to encourage private
business.”™ The development of waterworks helped reshape this view, and the decision to construct
a water supply system was often the first significant undertaking of a city government.”® Over time,
cities started to view municipal ownership of waterworks as the best way to serve the collective public
good.”® In 1849, the Committee on Public Health of the American Medical Association made a finding
that:

The introduction of an abundant supply of water is so intimately
connected with the health of a city, that the municipal authorities
should rank this among the most important of their public duties ...
The public welfare is too deeply interested in their faithful perfor-
mance, safely to permit them to pass into the hands of incorporat-
ed companies, who, however high-minded they may be, look to
them as sources of revenue, and not as objects of public good.”

This view of water as a public good, serving the public good, also informed how water was initially

priced.”® While cities needed to generate revenue to cover expenses, the general view was that water

should be priced as low as possible and that those who could not afford it would not be denied ser-
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vice.

Despite this push for municipal ownership, there was initially a split between private and public owner-
ship of waterworks.?® In 1860, over half of U.S. waterworks were private, although many of the largest
cities had public systems.?’ New York's system was initially private, while Philadelphia’s was public.?
The ownership decision was often directly correlated with the economic health of the city —the more
financially stable a city, the more likely it would retain public ownership of its waterworks.??



By the 1870s, there was a definite trend toward public ownership of waterworks.?* At that
time, cities were able to take on more funded debt through municipal bonds and control
of the water system enhanced the authority of local government.?> Additionally, public
opinion was turning against the privately-owned companies, which charged customers
high rates but often delivered poor service, failing to provide water to some neighbor-
hoods, sufficient water for fire hydrants or other civic purposes, or in some cases, potable
water.? Private firms also began to recognize that their investment in waterworks may
not generate the expected profit, as the fees they were able to charge under franchise
contracts (even if higher than the fees charged by publicly-owned systems) were insuffi-
cient to cover costs.”” Private companies that were dissatisfied with their contracts would
often refuse to make system repairs and upgrades, or would intentionally “disturb public
comfort” by tearing up streets for extensions and improvements.?® Given these issues,
more than 65 percent of the total urban population in the United States was served by a
public water system by 1890.% At the dawn of the 20th century, the vast majority of the
American population received water from public systems.?® (But this trend toward public
ownership was slow to reach other utilities. Electric, gas, telephone, and even public
transit systems were largely private enterprises until the mid-20th century.”')

By the early 20th century, American cities had completely transformed the way they deliv- ——
ered water and removed waste, moving from individual sources of collection to large-scale TRy
municipal systems that treated water and sewage. The benefits of these water and waste- i Hhlnax riare

water systems cannot be overstated: they revolutionized public health, helped solidify the -1 S CHRAIREARS
meaning of urban citizenship, and defined the role of a municipality in providing for the % s

wellbeing of its residents.

These (significant) benefits aside, few of the treatises that detail the history of our nation’s
waterworks make any mention of race. Below, in Race and Water in the Building Years,
this report examines Black access to waterworks when these systems were first constructed.
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Race and Water in the Building Years

In 1847, at a ceremony celebrating the construction of Boston’s waterworks, Mayor Josiah Quincy Jr. gave an
exuberant speech about the significance of water, stating that there was “nothing sectarian, nothing sectional,
nothing exclusive about it.”*? Water was “an equal blessing to the high and low, the rich and the poor, the just
and the unjust.”*® In Mayor Quincy's view, the “gift of water” serves us all.3* But this raises a key question: as
our nation’s waterworks systems were constructed, were their benefits extended to Black communities on an
equal basis with other communities?

It's certainly true that Black Americans were exposed to the pervasive filth and disease of the Building Years.
In Black Gotham: A Family History of African Americans in Nineteenth-Century New York City, Dr. Carla L.
Peterson wrote about Collect Street in New York City, built on Collect Pond, where Black New Yorkers were
able to buy or lease land in the early 19th century.® Dr. Peterson noted that the street filth that was a hallmark
of this era was “particularly appalling” on Collect Street, leading one citizen to pen an open letter to the New
York Journal, complaining: “It's like a fair every day with whites, and blacks, washing their cloths blankets
and things too nauseous to mention; all their sudds and filth are emptied into this pond ... and no doubt, many
buckets [of bodily waste] from that quarter of town.”*¢ Many historians have noted that Black people (as well
as newly-arriving immigrants and the poor) were especially vulnerable to and often blamed for the spread of
epidemic disease.* In particular, cholera was blamed on the Black population in both the North and South.*®
As Dr. Peterson observed, while the white population accused Black people of spreading disease by engaging
in risky behaviors (like drinking and promiscuity), it failed to recognize that Black workers were more likely to
be employed in jobs that increased their exposure to bacteriq, like street sanitation.*” Additionally, many freed
Black people, who moved north into cities or into refugee camps following the Civil War, were subjected to
crowded and unsanitary housing conditions, leading to the spread of diseases like smallpox.*® In 1887, Black
mortality was estimated to be twice that of whites.*!

At least one major sociological study conducted at the close of the 19th century found that Black access to
water and sewer services was limited during this time. In his seminal classic, The Philadelphia Negro, Dr.
W.E.B. Du Bois provided significant insight into the condition of Black neighborhoods in Philadelphia in the
late 1800s.%? From 1896 to 1897, Dr. Du Bois surveyed approximately 9,000 Black Philadelphians about their
living conditions.** His questionnaire asked each family about the existence of a bathroom, water closet, or
privy in the home, as well as outside sanitary conditions and cleanliness.** In his findings, Dr. Du Bois made a
clear connection between mortality and sanitation, noting that the highest death rate in the city was located in
the ward with the poorest sanitation (conversely, the lowest death rate was in the part of the city with the clean-
est streets).> Dr. Du Bois was not impressed with Philadelphia’s waterworks, noting that “[flor so large and
progressive a city its general system of drainage is very bad; its water is wretched.”“¢ Dr. Du Bois found that
few Black families had access to indoor plumbing.*” He determined that just under 14 percent of the families
he surveyed had access to bathrooms or water closets, and many did not have access to private outhouses.*®
Families in the “fairly comfortable working class” with access to bathrooms often shared them with others, and
bathtubs either had no water connection or no hot water.’ The homes in the area Dr. Du Bois examined had
originally been constructed with larger backyards for outhouses, but by the time of his survey, the yards were
filled with tenement houses, decreasing the overall sanitation of the neighborhood.*° The residents of tenement
housing were forced to obtain water from a hydrant in the alley.” Dr. Du Bois also noted a general lack of
public urinals and water closets throughout the city.*?

However, and perhaps surprisingly, there is evidence that there were fewer racial inequities in water and sewer
facilities in the late 19th and early 20th centuries than might be expected.>® Between 1900 and 1940, the life
expectancy for urban-dwelling Black people in the U.S. rose by nearly 50 percent, from 30 to 44 years.*
Black American life expectancy has always been less than that for whites, but the deficit closed from a 17-year
gap in 1900 to a seven-year gap in 1960.°° In Water, Race, and Disease, Dr. Werner Troesken connected
these increases in Black American life expectancy to the construction of water and sewer systems throughout



the country.*® While waterworks systems decreased mortality for all races, Dr. Troesken found that Black Amer-
icans—particularly those who resided in cities—benefitted more than whites from waterworks systems, as they
were less likely to be able to afford private sources of clean water before these systems were built and thus
were more susceptible to disease.”’

Critically, housing patterns in the late 19th century expanded Black access to water systems. At that time, to the
extent that cities were racially segregated, it was typically limited to an alley, street, or block level, rather than
across an entire city ward or census tract.*® This made it more difficult for municipalities to deny water services
specifically to Black families, given the networked nature of these systems.*? In fact, in 1890, the average Black
person lived in a city ward that was only 20 percent Black.®° (New York and Chicago may have had the most
stark racial segregation in the late 19th century, where Black people were restricted to certain blocks, but cities
like Detroit and Cincinnati were far more racially integrated at the end of the century than they are now.®') By
1910, when segregation ordinances increased in popularity,®> most water and sewer systems were already in
place in major cities.®®

To support his theory, Dr. Troesken examined the construction of the sewer system in Memphis, which was de-
signed by Colonel George E. Waring following the 1878 yellow fever epidemic in the city.** He determined
that, by 1884, nearly all Memphis residents, regardless of race, had access to the sewer system, save for one
neighborhood with a slight majority-Black population.®® Even assuming that service to this neighborhood was
delayed because of racial discrimination, Dr. Troesken found that construction of the sewer system benefitted
both Black and white people, as the total mortality rate for all races in Memphis fell 50 percent between 1884
and 1895.%¢ By 1890, Memphis had one of the most developed sewer systems in the United States and there
were only small racial disparities in access to the public sewer mains.®” In fact, Dr. Troesken determined that
Black people benefitted as much as whites, if not more, from the construction of the city’s sewer system.®®

However, cities with higher rates of residential segregation prioritized water and sewer services to white neigh-
borhoods. Dr. Troesken also examined the construction of a sewer system in Savannah, which was struck by
yellow fever in 1820, 1854, and 1876.°° Savannah was slow to respond to the epidemics and did not begin
construction of its system until 1898.7° By that time, the city was fairly segregated by race, enabling officials to
prioritize construction in white areas.”’ Indeed, Dr. Troesken concluded that Savannah did not extend service
to Black neighborhoods on the same basis as white neighborhoods: in 1900, 88 percent of white households
had access to the sewer system, compared to only 58 percent of Black households.”? However, by 1905, 100
percent of all households were connected.” Dr. Troesken also examined access to water and sewer services in
15 cities in 1915 and determined that in segregated cities, Black residents received water and sewer services
only after whites did; in integrated cities, they received these services concurrently.”

Importantly, Dr. Troesken acknowledged (in a subchapter of his book entitled “Why Bigots Wanted Sewers for
Everybody”) that increased access to water and sewer services for Black neighborhoods was not motivated
by whites’ desire for equality and justice, but self-interest in preventing the spread of disease.”” Most cities
could not risk exempting Black areas from water or sewer services, as that would increase the risk of disease
in other areas, including majority-white neighborhoods.” White supremacy and paternalism also played a
role in extending services to Black neighborhoods. For example, Dr. C.E. Terry, the municipal health officer for
Jacksonville, Florida, advocated for adequate water and sewer services to Black neighborhoods only because
he believed that Black people were inferior to whites and that poor hygiene and disease among the Black pop-
ulation stymied economic progress.”” In papers sent to the American Public Health Association, Dr. Terry wrote
that “[t]he increase in the total death rate of our cities, through the excessive negro mortality, exerts a definite,
harmful influence upon our growth ... of [great] import is ... the direct influence of the negro race as a menace
to our own—a source and disseminator of infection.””® Dr. William F. Brunner, the health officer for Savannah,
made similar specious arguments to the Association, stating that “there is a contamination of the white race by
the negro race and this contamination is both physical and moral.””?
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Dr. Troesken's findings are consistent with the accounts of other historians and sociologists: racial segregation
in cities impeded Black access to water systems. Multiple studies have shown that, as water systems were
constructed throughout the U.S., Black neighborhoods were delayed in receiving services.®’ And as residential
segregation increased throughout the 20th century, Black access to municipal services like water and sewer
decreased.

Next, this report delves into the development of water policy in the 20th century, when the federal government
made serious investments in both housing and water systems before leaving municipalities to fend for them-
selves to make (or delay) infrastructure improvements.

The Boom and Bust Years (Early 20th Century to the Present Day)

Between the 1920s and 1940s, the urban population of the United States continued to dramatically increase,
leading to sprawl and suburban expansion.?' The federal government played a significant role in the develop-
ment of suburbs, guaranteeing affordable mortgages for white middle-class families through the Federal Hous-
ing Administration and Veterans Administration.?? In the 1940s, 22 million (mostly white) American families
became homeowners, due in large part to the policies of the federal government that made homeownership
for these families affordable and practicable.®® As part of this housing boom, American homes were signifi-
cantly modernized. By 1940, approximately 94 percent of urban homes had clean running piped water and
sewer pipes for waste disposal, and more than 80 percent had interior flush toilets.®* New technologies—such
as automatic dishwashers, washing machines, and air conditioners—increased Americans’ water usage and
strained existing infrastructure.®

By mid-century, many of the waterworks systems built in the late 19th and early 20th centuries were in decline,
experiencing issues like low peak pressure, insufficient storage, and poor water quality.8¢ In 1958, an article in
Fortune magazine on infrastructure declared that water supply and sewerage “remain a signal failure in public
works.”®” At the same time, new waterworks continued to be built, particularly in the post-World War Il boom
years. While there were only 244 waterworks systems in the U.S. in 1870, there were more than 20,000 sys-
tems supplying 20 billion gallons of water daily to 94 million people a century later.®8 By the mid-20th century,
almost all systems—close to 85 percent—were publicly-owned.®

Water pollution became a major concern in the 20th century as health experts began to recognize and ap-
preciate the impact of industrial pollutants on waterways.”® In 1948, Congress passed the Water Pollution
Control Act to empower the federal government to help lessen interstate water pollution.”” However, the Act
required consent from participating states and was difficult to enforce.?? In 1956, Congress reauthorized the
Act, strengthening its enforcement provisions and providing loans and matching grants for sewage treatment
plant construction.” This increased funding alleviated some pollution, but many cities continued to discharge
waste info water bodies. For example, sewage and factory wastes were released into Lake Erie with little or
no treatment.”*

Over the next few decades, environmental activists continued to bring attention to pollution concerns, particu-
larly following the publication of Rachel Carson’s Silent Spring in 1962 and the burning of the Cuyahoga River
in 1969.7 In 1965, the federal government became more involved in water quality management after passage
of the Water Quality Act, although significant pollution issues remained even after the statute was enacted.”
Eventually, the federal government assumed an even larger role in the regulation of the environment, includ-
ing water supplies. President Nixon established the Environmental Protection Agency (EPA) in 1970, and the
first Earth Day was celebrated that year.”” In 1972, Congress overrode a presidential veto to enact the Clean
Water Act, which regulates water pollution and was considered a critical turning point in water quality legis-
lation.”® In 1974, the Safe Drinking Water Act was passed to protect the nation’s drinking water supply from
contaminants.”



The Clean Water Act required municipalities to expend significant funds to build and upgrade facilities to treat
water. The federal government funded most of these improvements following passage of the statute. In the
1970s, federal funding for water systems was at an all-time high, peaking in 1977 When adjusted for infla-
tion, the federal government provided about $80 billion to local utilities to construct and upgrade treatment
facilities in the 15 years after the law was enacted.””'

But once this building boom was over, the government stepped back. During the Reagan administration, the
federal government weakened environmental protections and ended the Clean Water Act grant program.'®2
But it wasn't just the EPA that pulled back from funding water projects: during this time, public funding for water
resources decreased by 60 percent.'%

The 1990s heralded somewhat of a trend back toward the privatization of waterworks systems.** Between
1993 and 2003, the number of publicly-owned systems operating under private contracts increased from 400
to 1,100.!% During that same time period, the number of people served by these companies increased from
51 million to nearly 300 million.°® But municipalities experienced similar issues with the private sector as they
did in the 19th century. For example, in 1998, Atlanta granted a 20-year contract to a private company to run
its municipal water system.!” Once the company took over, the quality of Atlanta’s water suffered (turning to
a rusty brown color), hundreds of waterworks employees were fired, and city funds were improperly used by
the company for outside projects.°® The contract was “amicably dissolved” in 2003, and the city returned to
public ownership.'” In recent years, struggling municipalities have once again looked to private contracts to
provide financial resources for waterworks—with similar pitfalls and problems, as described further in Part II
below.

Federal funding for water projects, while greatly reduced from the 1970s peak, has not completely disap-
peared. Now, the EPA provides states with low-interest loans for water infrastructure projects from Drinking
Water and Clean Water “revolving funds.”""° Pursuant to these programs, the agency awards states with annu-
al grants, which they use to make low- or no-interest loans to local communities and utilities for various water
and wastewater projects.”” States are required to match at least 20 percent of the federal funds."? From 1997
through 2015, the EPA provided over $ 18 billion to states from the Drinking Water fund."® Between 1988 and
2015, the EPA awarded nearly $40 billion through the Clean Water fund. During these periods, states have
contributed more than $ 10 billion through both programs."™ Despite this investment, the revolving funds are not
able to match the demand for infrastructure improvements nationwide, and federal funding for the programs
has decreased over time.""®

The delivery of water remains a local matter. Currently, there are approximately 156,000 public drinking water
systems across the country, including about 54,000 community water systems, which serve most Americans
(about 15 million households supply their own water)."® Perhaps surprisingly, water consumption in the United
States has actually remained steady since 1985, despite a population increase of 70 million people."” While
Americans’ water usage roughly doubled between 1950 and 1980, the decrease in the decades since can be
attributed to more efficient fixtures, conservation efforts, and the transition from a manufacturing to a service
economy."® As Charles Fishman noted in The Big Thirst: The Secret Life and Turbulent Future of Water, if we
used as much water today as we did in 1980, every place in the United States would need 40 percent more
water than is needed now."”

Next, in Race and Water in the Boom and Bust Years, this report tackles issues of race and water beginning in
the mid-20th century, when stark residential segregation limited Black communities’ access to water and the
concept of environmental justice came to the fore.



Race and Water in the Boom and Bust Years

As noted previously, the housing boom in the early decades of the 20th cen-
~— tury was primarily for the benefit of white middle-class families that fled urban
centers to settle in outlying suburban areas. This “white flight” ushered in in-
tense residential racial segregation throughout the nation. As detailed by Rich-
ard Rothstein in The Color of Law: A Forgotten History of How Our Govern-
ment Segregated America, residential segregation was created, encouraged,
and reinforced through the racially explicit policies of federal, state, and local
governments.'® The Federal Housing Administration and Veterans Administra-
tion financed entire suburbs as white enclaves, refusing to insure loans to Black
families and veterans.? The Home Owners’ Loan Corporation, created by the
federal government to rescue households that were near default on their mort-
gages, used color-coded maps to determine the risk of default and labeled
Black neighborhoods as red (the highest level of risk) simply because of the
race of their residents.'”? This created the practice of redlining (which persists
to this day), in which banks refuse to extend credit or otherwise have a lending
presence in communities of color."”® Federal and local governments promoted
the use of racially restrictive covenants in deeds to prevent the sale of homes
ay o Black families.”* Segregation was also heightened through private action.
For example, real estate agents engaged in blockbusting, in which they would
persuade white families to sell their homes at a bargain (preying on the white
fear of Black neighbors) and then resell the vacant homes to Black families at
inflated prices.”” As a result of these practices, by 1970, the average Black
person lived in a neighborhood that was 70 percent Black, typically in the
center city (in the North) or in a clustered community, often on the outside
border of a municipality (in the South).¢

Consistent with Dr. Troesken’s findings, increased residential segregation
heightened racial inequities in the provision of municipal services like water
and sewer. In the Kerner Commission’s 1968 report, examining the causes of
race riots throughout the U.S., municipal inadequacies were cited as a major
grievance by Black communities.” In 1967, LDF pioneered an effort to re-
quire cities to equalize these services by filing a lawsuit on behalf of a group
of Black families living in Shaw, Mississippi.”?® The lead plaintiff in Hawkins v.
Town of Shaw, Andrew Hawkins, was a Black carpenter living with his wife
and children in the “Promised Land,” one of Shaw’s oldest and largest Black
neighborhoods.” Shaw was a poor town: it did not have a public water sys-
tem until the 1930s, did not begin paving roads until 1960, did not have san-
itary sewers until 1963, and had no system for surface water drainage until
1970.%° By the late 1960s, Shaw was completely segregated with a white
side, which had comfortable municipal amenities (despite the town's gener-
al poverty), and a Black side, which lacked water mains, fire hydrants, and
sanitary sewers, and where the streets were unpaved and unlit.®' While only
30 percent of Shaw’s population was white, 97 percent of the residents of the
neighborhoods that lacked services were Black.*? Only 80 percent of homes
on the Black side had access to sanitary sewers, while virtually all white homes
had access.™® Unlike the Black neighborhoods, Shaw’s white neighborhoods
had underground storm sewers.** Smaller water mains had been installed in
Black homes, resulting in much lower water pressure as compared to homes in
the white neighborhoods.”> Like many of his neighbors, Mr. Hawkins's home
had no indoor plumbing.”®¢




According to Charles Haar and Daniel Fessler, two law professors who filed an amicus brief in Shaw (and later
wrote a book about the case), the idea to raise a constitutional challenge to a municipality’s inequitable pro-
vision of public services arose out of LDF’s Jackson, Mississippi office.”®” LDF lawyers believed that they could
logically extend the successful battle to desegregate schools and public facilities to challenge discriminatory
living conditions under the 14th Amendment to the U.S. Constitution.®® Success was far from assured—as
Professors Haar and Fessler described it, issues of sovereign immunity and standing would have dissuaded
“all but the most ill-informed (or innovative) lawyers from attempting a municipal services equalization suit in
1960 ... the prospect of representing the destitute residents of the worst part of town would have tempted few
lawyers even if ultimate legal victory had been far more likely.”™? (lll-informed comment aside, this statement
still accurately reflects LDF’s hard-working lawyers today.)

LDF filed Mr. Hawkins's class action complaint in the Northern District of Mississippi, alleging that the town
violated the 14th Amendment by failing to provide municipal services to Shaw’s Black neighborhoods that
were equal to those provided to white neighborhoods."° Of particular note, the complaint alleged that Shaw
had discriminated not only on the basis of race, but poverty as well: the inclusion of wealth discrimination was
intended to mirror language from Supreme Court Justice Warren in McDonald v. Board of Election Commis-
sioners of Chicago, where he cautioned that strict scrutiny of a governmental policy is “especially warranted
where lines are drawn on the basis of wealth or race.”™

Following an evidentiary hearing, the district court dismissed LDF’s complaint, rejecting the existence of a con-
stitutional right to equal municipal services.? The court took great pains to justify the inadequate services in
Shaw’s Black neighborhoods, noting that they could be explained by “substantial, rational considerations” like
a static population and financial factors.® For example, according to the court, the lack of sanitary sewers
in certain areas was not the result of racial discrimination but a consequence of improper housing codes."*
The court further patronized the plaintiffs by advising them to exercise their right to vote if they wanted relief:
as “Negro citizens have voting power approximately equal to that of white citizens,” any “problems” with
unequal services “are to be resolved at the ballot box” (blatantly disregarding the long history of voting dis-
crimination in this country)."®

LDF appealed to the Fifth Circuit Court of Appeals. In its appeal, LDF dropped the poverty claim, focusing
instead on the need for application of strict judicial scrutiny of Shaw’s actions because the service disparities
were based on race.*¢ In January 1971, the Fifth Circuit reversed the district court’s ruling, finding that the town
had violated the constitutional guarantee of equal protection.*” Importantly, the three-judge panel began its
opinion by stating:

Referring to a portion of town or a segment of society as being ‘on the
other side of the tracks’ has for too long been a familiar expression to
most Americans. Such a phrase immediately conjures up an area char-
acterized by poor housing, overcrowded conditions and, in short, overall
deterioration. While there may be many reasons why such areas exist in
nearly all of our cities, one reason that cannot be accepted is the discrim-
inatory provision of municipal services based on race."®

The Fifth Circuit engaged in a careful review of the disparities in Shaw’s Black and white neighborhoods in
street paving, street lights, sanitary sewers, surface water drainage, and water mains, and determined that they
could not be justified by any compelling state interests.*” The court also noted that there was no evidence of
intent to discriminate by Shaw or its officials, but held that the law was “clear” that no evidence of intent was
required in a civil rights lawsuit alleging racial discrimination.”® To remedy the disparities in municipal services,
the court ordered Shaw to submit a plan for its approval.™'



R T TTTT T T

) S

Image: Segregated drinking fountain in use in the American South. Undated photograph. Sign reads “For colored only.” (Photo by Getty Images)

Unsurprisingly, Shaw petitioned the Fifth Circuit for rehearing en banc. The full appellate court upheld the panel
decision, agreeing that proof of intentional discrimination was not required and that the facts “squarely and
certainly” supported the inference of clear overtones of racial discrimination in the provision of municipal ser-
vices in Shaw.*? It also determined that the panel’s directive to the town to submit a plan to remedy the racial
discrimination was a “sound approach.”'? Following the decision, Shaw expanded access to public services.
By 2004 (when Dr. Troesken revisited the case), 97.5 percent of homes in the town had sewer access and 100
percent had access to the water system.*

At the time, legal analysts predicted that the Shaw decision would have significant consequences nationwide.
LDF's press release following the en banc decision noted that “the message is now clear to cities and towns
across the South and hopefully throughout the nation; that the federal courts will no longer tolerate any in-
equality in the provision of municipal services to Black and minority group citizens.”'*® In an editorial published
in The New York Times in 1971, a writer reflected that the decision “throws open a broad new field of civil rights
law” for the “many Shaws in America, North and South, in city ghettos and rural slums alike.”'*® Another com-
mentator wrote in the Harvard Civil Rights-Civil Liberties Law Review that “by providing the first precedent for
invalidating varying patterns of municipal services,” the case would become “the progenitor of cases attacking
the unequal provision of services.”™”

However, just a few years later, the Supreme Court effectively limited the reach of Shaw by declaring in Wash-
ington v. Davis that an Equal Protection claim requires a plaintiff to meet the higher standard of proving inten-
tional discrimination.”*® In its opinion in Davis, the Court cited Shaw with disapproval in a footnote.® Since
then, very few municipalities have been found liable for racial discrimination in the provision of public water
and sewer services under the 14th Amendment to the U.S. Constitution.
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The 14th Friendliest City in America: Municipal Inequalities in Apopka, Florida'é°

While the Supreme Court made it more difficult for civil rights lawyers to challenge municipal inequalities
through the Equal Protection Clause of the 14th Amendment, it's still possible to succeed on such a claim—
provided there is evidence of particularly stark racial disparities. One of the few post-Shaw cases in which
a municipality was found liable of intentional discrimination involves Apopka, Florida, a small town near
Orlando®" In Dowdell v. City of Apopka, which was litigated in the early 1980s, Black residents sued the
town, Mayor John Land, and city council members, alleging racial discrimination in the provision of municipal
services in violation of the 14th Amendment and Title VI of the Civil Rights Act of 1964 (Title V1).'? The plain-
tiffs alleged discrimination in the paving and maintenance of streets, storm water drainage facilities, the water
distribution system, sewerage facilities, and parks and recreational facilities.'®®

Apopka’s water system was built after 1915, and its sewer system was constructed after 1922 The town is
bisected by Highway 441, to which the Seaboard Coastline Railroad runs parallel. In 1937, a city ordinance
was passed that prohibited Black residents from living on the northern side of the highway and railroad tracks
and barred whites from living on the south side.'®> The ordinance was not repealed until 1968.¢ At the time
of the lawsuit, Apopka was 30 percent Black and was rigidly segregated by race: nearly all Black families
lived south of the highway and railroad tracks.®” The district court found that the city had virtually ignored
complaints from Black residents about municipal services, while acting favorably on similar requests from white
residents and directing financial attention to the white areas of town.'*® The district court pointed to significant
racial disparities in the various areas of concern cited by plaintiffs, including that: (1) 42 percent of streets in
the Black community were unpaved, compared to only nine percent in white areas; (2) the Black community
had virtually no storm water drainage facilities, compared to 60 percent of white homes that had curbs and
gutters; (3) Black homes experienced extremely low water pressure, making bathing at times impossible; and
(4) Black neighborhoods lacked sewer mains.'” The town, and its mayor, defended the suit by claiming that
the services were beyond municipal jurisdiction or that the white side of town experienced the same issues."”°
The court rejected these arguments, finding significant disparities in municipal services and holding the town
liable for intentional discrimination.”!

Apopka appealed, but the Eleventh Circuit Court of Appeals affirmed the district court’s ruling.”? Citing factors
from the Supreme Court's decision in Village of Arlington Heights v. Metropolitan Housing Development Corp.,
the appellate court made clear that there was ample evidence of discriminatory intent, including the magnitude
of the disparities, the legislative and administrative patterns of decision-making (including the 1937 ordinance,
which “contributed to ghetto-like qualities of the Black residential area”), and the continued and systemic rela-
tive deprivation of the Black community."”® Here, the “totality of the relevant facts” supported the district court’s
finding that Apopka had engaged in a systemic pattern of cognitive acts and omissions, which “inescapably
evidence[d] discriminatory intent.” '

John Land served as mayor of Apopka for a total of 61 years, until 2014, when he lost his bid for reelection at
age 93. He died later that year. In 2017, two bronze statues of Mayor Land were erected in town, and a local
toll road is named after him.”> Apopka is still starkly segregated by race, and the 1937 ordinance continues
to impact the Black population.'”
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In the 1960s and 1970s, it became more evident that the risks of pollution were borne most heavily by Black
communities, giving rise to the environmental justice movement.”” The early movement focused its efforts on the
siting of toxic waste facilities in predominantly Black neighborhoods. In 1978, a majority-Black community in
Houston successfully blocked a landfill from being placed in its town, in part due to a study from Dr. Robert D.
Bullard, who established a connection between the location of waste landfills in Houston and race.”® In 1982,
the Black community in Warren County, North Carolina banded together to protest the construction of a landfill
for chemical waste disposal.”? Although the community was not successful in blocking the landfill, the Warren
County protests “brought a sharper focus to the convergence of civil rights and environmental rights.” ' Stud-
ies from the Government Accountability Office (GAO) in 1983 and the Commission for Racial Justice in 1987
were also instrumental in establishing a link between race and the location of toxic facilities.'!

In the 1990s, environmental racism continued to gain traction as a significant issue impacting communities of
color®? In 1990, the National Law Journal published a study finding that EPA penalties differed in Black and
white communities.”®® That same year, the EPA established an Environmental Equity Working Group, which
issued a report in 1992 confirming that minority and low-income communities are disproportionately exposed
to environmental pollutants.® In 1991, the First National People of Color Environmental Leadership Summit
drafted the 17 Principles of Environmental Justice, which outlined the three major components of environmental
justice that remain relevant today: (1) no community should bear a disproportionate burden of environmental
hazards; (2) all communities should have access to environmental benefits; and (3) decision-making processes
need to be transparent and include community voices.®® In 1992, the EPA created an Office of Environmental
Justice.®® The following year, the agency established a National Environmental Justice Advisory Committee
to provide analysis and advice from stakeholders on environmental justice issues.®” In 1994, President Clinton
signed Executive Order 12898, which directed agencies receiving federal funding to address the dispropor-
tionate environmental impacts of their policies and programs on communities of color and low-income commu-
nities.”®® That order remains in effect today.
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Despite these efforts, the federal government’s track record on environmental justice has been abysmal. Nu-
merous independent studies have concluded that there has been “little effective or comprehensive implemen-
tation of environmental justice policies,”'® that environmental justice “has not yet been fully integrated into
[the EPA’s] core mission or staff functions,”'”° and that “federal agencies have not established accountability
and performance outcomes for programs and activities.”'" In 2015, the Center for Public Integrity determined
that the EPA's civil rights office had not made one formal finding of discrimination under Title VI—which pro-
hibits discrimination by recipients of federal funding—in 22 years, although hundreds of complaints had been
filed.”? That same year, Earthjustice, an environmental justice nonprofit, filed a lawsuit against the EPA on
behalf of five local community groups for failing to complete investigations of complaints that had been filed
at least a decade prior, contravening Title VI's regulations, which contain mandatory procedures and timelines
for investigations of complaints.'”® (Since 2016, LDF, along with Earthjustice, has represented one of the groups
in their underlying EPA complaint, which was originally filed in 2003, regarding the siting of a landfill in a ma-
jority-Black community in Alabama.'#) In 2016, the U.S. Commission on Civil Rights released a report finding
that the EPA was failing to meet its obligations under Title VI

Although it hardly seems possible, the current administration has curtailed environmental regulation and en-
forcement even further. In 2017, President Trump withdrew the United States from the Paris climate agreement,
which had been signed by 195 nations in an attempt to address the impact of global rising temperatures.”® The
agreement required the U.S. to cut greenhouse gas emissions and provide aid to poorer nations.”” That year,
he also issued an Executive Order seeking to curtail the scope of the Clean Water Act.”® During his contro-
versial tenure, former EPA Administrator Scott Pruitt shrunk the agency'’s staff,”” removed references to climate
change in the agency’s strategic plan,?® and overturned (or considered overturning) dozens of regulations,
including related to sewage treatment.?!

Given the dire state of environmentalism in general and environmental justice in particular, it is perhaps un-
surprising that many water injustices impact communities of color today, including higher rates for water and
sewer usage, disproportionate exposure to contaminants, zoning and land-use regulations that impede access
to basic water infrastructure, and uneven enforcement of environmental regulations.?%2

While these issues all merit attention, Part Il of this report focuses on water affordability and its impact on Black
communities, including in Baltimore and Cleveland, two cities grappling with rising water rates.




part ll: water in crisis

Water should be free as air and should always be supplied by the government.

)203

-Captain M.C. Meigs, army engineer (1853

We believe there is a right to water and there is a right to affordable water.

-Alice Jennings, lead attorney in Lyda v. City of Detroit, which challenged the Detroit shutoffs (2014
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the high price of water

Rising Rates and Failing Infrastructure

In the last several decades, the price of water has increased exponentially. Between 1990 and 2006, water
and wastewater bills increased by 105.7 percent nationally, although median household incomes increased
only three percent per year.?®> Put another way, if water and wastewater bills had increased only with the
general rate of inflation during that time period, they would have decreased by 25 percent by 2006.2% For a
family of four using 150 gallons per person a day, the average water bill increased nearly 60 percent between
2010 and 2018, from $71.53 to $112.04.2” Circle of Blue, an organization that conducts an annual study of
residential water costs in 30 U.S. cities, determined in 2015 that the price of water rose faster than nearly every
other household expense.?®® In 2018 alone, water prices rose 3.3 percent—and even that was the smallest
annual increase since 2010.2%¢

By far, the biggest factor contributing to rising water costs in the United States is aging and failing infrastruc-
ture. Pipes installed at the beginning of the 20th century, in the post-World War Il era, and during the 1970s
Clean Water Act construction boom all require replacement now, due to varying materials and techniques
used during these periods.?’® Utilities nationwide have ranked the renewal and replacement of aging water
and wastewater infrastructure as the most pressing issue facing the industry every year since at least 2014.%"
But many municipalities are not making upgrades fast enough, and the nation’s water infrastructure is in a state
of serious disrepair.?? At the current replacement rate, it will take another 200 years before the million pipes
across the country are fully replaced.?® Given the poor condition of U.S. water infrastructure, the American So-
ciety of Civil Engineers (ASCE), the nation’s oldest engineering society, issued its lowest grade (a D-) to drink-
ing water and wastewater systems in 2009.2“ (By 2017, these systems had apparently improved just enough
to earn a D (drinking water)?® and D+ (wastewater)?'¢ from ASCE.)

When water infrastructure repairs and upgrades are put on the back burner, there are consequences. Failures
in drinking water infrastructure can lead to significant issues, including water disruptions, impediments to emer-
gency response, and unsanitary health conditions.?” Water main breaks are estimated to cost $2.6 billion
annually.?® Drinking water pipe breaks can also be toxic to fish, and sewer pipe leaks can contaminate water
with pathogens and organic matter.??

But infrastructure upgrades are costly. The EPA has estimated that nearly $400 billion must be spent by 2030
to keep the country’s water systems operating properly and that $655 billion will be needed for both drink-
ing water and wastewater infrastructure over the next 20 years.??® In an alternative survey of infrastructure
needs, the world'’s largest organization of water supply professionals, the American Water Works Association
(AWWA), estimated that restoring existing water systems will cost at least $1 trillion over the next 25 years and
that the investment required to replace pipes and maintain current levels of water service could triple water
bills in the most affected communities.?” And these estimates don't even include cities’ costs to comply with the
Clean Water Act and Safe Drinking Water Act (including under court-enforced consent decrees), which also
drive up water rates.??? Nor do they include the effects of climate change (resulting in more severe storms in the
East and Midwest, and drought in the South and West), which will place additional strain on U.S. water systems
at a projected cost of more than $36 billion by 2050.2%

By virtually any estimate, cities do not have the funds for these repairs and upgrades.??* While utilities generally
issue or sell tax-exempt municipal bonds or obtain other loans to fund large water infrastructure projects, which
they repay through the fees paid by customers,??> many cities are massively in debt—estimated to total $1.7
trillion nationwide—and are unable to take on additional projects.??® Further, as discussed above, federal in-



vestment in water and wastewater systems has waned since the late 1970s. Since then, federal funding for wa-
ter infrastructure has decreased by 74 percent.?”” According to an analysis by the watchdog agency, Food &

Water Watch, in 1977, the federal government spent $76.27 (in 2014 dollars) per person on water services.??8

By 2014, that amount had decreased to $13.68 per person. States have also decreased their spending on
water and wastewater systems.?”” As a result, these costs must be borne by local governments.

Water Privatization

While publicly-owned utilities serve 88 percent of customers in the U.S. with piped water service,?° privat-
ization is once again on the rise as municipalities struggle to fund water system improvements.?' In recent
decades, private companies hired by municipalities may handle a range of duties, from specific services like
billing or maintenance to complete control over a city’s waterworks.?*? Generally, municipalities may look to
privatize part or all of their waterworks due to budget concerns or decreased federal funding—in fact, Presi-

dent Trump's “infrastructure plan” includes a $100 billion fund to stimulate private sector involvement in water
infrastructure repairs.?*

But water privatization generally means higher prices for customers. In 2016, Food & Water Watch determined
that privately-owned water utilities charge customers, on average, 59 percent more for water service.* After
Bayonne, New Jersey signed a 40-year lease to privatize its system in 2012, rates had increased 28 percent
by 2016, despite the promise of a four-year price freeze.?* In Rialto, Californiq, rates rose 68 percent after the
town's water system was privatized.?** And while the private companies must often tackle needed infrastructure
repairs when they take over a waterworks system, accounting for some of the rise in rates, they also take a
profit from customer revenue.?” Of particular concern, the privatization of water services can have a particular
and disproportionate impact on communities of color, including higher rates and increased risk of service inter-
ruptions.*® (And, as in the past, there are quality concerns as well. The French firm Veolia, the world's largest
private water company, was sued for its role in the lead crises in both Flint and Pittsburgh.?* In 2015, Veolia
issued a report finding that Flint's water met federal and state guidelines, but failed to report on the presence
of lead in the water.?*° Veolia was also hired to oversee Pittsburgh’s water system from 2012 to 2015, and the
city experienced a lead crisis in 2016.24' The Michigan Attorney General and the Pittsburgh Water and Sewer
Authority both sued Veolia in 2016.24?)

But the tide may be turning once again against the private companies and toward a renewed commitment that
the provision of water is a public good, for the public good. In 2018, Baltimore became the first major city in
the U.S. to ban water privatization when 77 percent of voters approved a charter amendment declaring the
water system to be a permanent, inalienable asset of the city.?4?



Water Pricing

Interestingly, one significant reason for the gap between the funds needed for infrastructure improvements and
municipalities’ budgets may be that water has been underpriced for too long.?** (Citizens of most developed
countries already pay twice as much for their water as the average American.?*’) Given the lack of federal
funding, utility customers provide the vast majority of funds needed to operate water and wastewater systems,
and may not be paying enough.?* In The Big Thirst, Mr. Fishman aptly described the economics of water as
“a mash-up of tradition, wishful thinking, and poor planning.”?” The U.S. Conference of Mayors has estimated
that cities fail to collect at least 10 to 20 percent of the funds needed for infrastructure upgrades.?® ASCE has
estimated that the total investment gap for water and wastewater upgrades is expected to total at least $100
billion by 2025 and over $150 billion by 2040.24° The EPA also estimated that water and wastewater utilities
need to secure at least $300 billion by 2030 to account for this investment gap.2*°

Water in the U.S. is not priced according to supply and demand, even in local areas.?”' This is because “people
do not really demand water infrastructure,” per Dr. Rachel Butts and Dr. Stephen Gasteyer, who conducted a
study of water and racial inequalities in Michigan, but rather “it is supplied as a matter of policy.”?*? In fact,
it may have been a disservice for utilities to price water so low for so long, since customers may not fully ap-
preciate its value: in a recent report, utilities ranked “public understanding of the value of water systems and
services” and “public understanding of the value of water” as the third and fifth most pressing issues, respec-
tively.?>* While AWWA encourages utilities to employ “full cost pricing,” meaning that consumer rates and
fees should cover the cost of providing services as well as renewing, updating, or expanding infrastructure, the
typical water bill simply covers the cost of delivering the water.?** According to a 2018 AWWA survey, only 21
percent of utilities believe they can cover the full cost of services through rates and fees.?*

So how is water priced? Utilities have a significant amount of leeway to set prices, subject to a general re-
quirement that rates must be reasonable, not unduly discriminatory, and grant no unwarranted preference to
one group of customers over another.?*¢ There are a few typical rate structures, including (1) increasing block
rate, where the price of water increases with usage; (2) uniform rate, where customers are charged a constant
price per gallon, regardless of usage; and (3) decreasing block rate, where the price of water declines with
usage.?” Charging customers by volume used can create issues for utilities, as approximately 80 percent of
costs are fixed, regardless of water consumption.?*® As a result, many utilities are moving to a rate structure
based on fixed fees rather than consumption-based fees in order to recover more revenue in light of decreased
water usage.>?

But water is inherently local, and not all water is priced the same. Water bills across the nation vary widely,
based on the age of the infrastructure, variations in the cost of energy and labor, and political dynamics.?*° The
population of a waterworks’ customer base also plays a significant role: generally, bills decrease when more
households access the local water supply.?®' Areas of the United States that were previously focused on man-
ufacturing, like the Midwest and Northeast, may be subject to additional water costs resulting from population
decline, underutilized infrastructure (such as abandoned factories), and poverty.?? For example, Detroit lost
over 61 percent of its population between 1950 and 2010, passing on the costs required to maintain and up-
grade its failing water infrastructure to a smaller customer base.?®® Other factors can affect the price of water,
including quality, distance to supply, and other economies of scale.?** Using data from Circle of Blue, the chart
below reflects how widely water bills vary across the nation (and note that sewer bills add additional costs):



Table 1: Average Monthly Water Bills in 30 U.S. Cities, 20182¢°

Santa Fe $284.10
San Francisco $209.71
San Diego $198.83
Austin $197.37
Los Angeles $182.71
Seattle $160.34
Atlanta $141.20
Tucson $140.49
Boston $131.00
Charlotte $130.63
Houston $118.94
San Jose $112.62
San Antonio $m.7z7
Philadelphia $107.84
Indianapolis $96.85
Dallas $96.30
New York City $91.44
Columbus $83.54
Fort Worth $83.20
Baltimore $79.26
Las Vegas $75.82
Phoenix $71.58
Chicago $69.84
Detroit $64.04
Jacksonville $63.49
Denver $62.10
Milwaukee $58.99
Fresno $48.08
Salt Lake City $44.63
Memphis $44.52
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Image: General view of Downtown Detroit, Including factories on banks of Detroit River, October 27, 1964. (Photo by Keystone-France/Gamma-Keystone via Getty Images)

Notwithstanding these varying factors, it is undisputed that rising water costs will have to be paid by custom-
ers.?*® And as the price of water increases, more people are unable to pay their bills. In 2010, a report spon-
sored by the EPA and Water Research Foundation found that low-income households “will find it increasingly
more difficult o pay their water and wastewater bills” and even higher-income households may not be able to
afford their bills in light of competing needs, such as higher energy and food costs.?¢” When customers cannot
afford their water bills, utilities take in less revenue, which makes it more difficult—if not impossible —to fund
needed infrastructure improvements. For example, Detroit estimated that it lost $40 to $50 million in revenue in
recent years due to a low collection rate, and Gary, Indiana saw no increase in revenue despite raising rates
30 percent in 2011.%8



Measuring Water Affordability

Water is generally considered “affordable” when families spend no more than two to 2.5 percent of their me-
dian household incomes for water services?®® or 4.5 percent for combined water and wastewater services.?”°
While median household income is the most common benchmark to measure water affordability, it has been
soundly criticized. Somewhat shockingly, there is apparently no social science research to support the two /2.5
percent or 4.5 percent benchmarks for affordability.?”” The two percent median household income measure
first emerged in 1997 guidance from the EPA, but included “no methodological or theoretical explanation.”?”
And multiple studies have shown that current income is not sufficient to measure the toll of individual economic
hardships, given that families differ in size, access to credit, standards of living, and demands on resources.””
Other indicators may more accurately gauge whether bills are affordable for families, including the level of ar-
rearages, the rate at which service is disconnected, whether the customer or household can pay the bill without
compromising the ability to pay for other services, and the accessibility and availability of low-income and oth-
er assistance programs.?”* The EPA’s Environmental Financial Advisory Board has recommended that the agen-
cy use the lowest 20th percentile of income as a measure of a household’s ability to afford a rate increase.?”

But regardless of the metric used, it is difficult to estimate how many people across the nation are unable to
afford their water bills, given the general lack of data.?”® There is no requirement in the United States for mu-
nicipalities or utilities to collect data on water affordability, rate increases, or infrastructure investments.?”” For
example, in 2014, when its water shutoff crisis began, Detroit officials revealed that they did not collect any
data on the number of people living without tap water, or on the age, disability, chronic illness, race, orincome
level of the affected population.”?”® Similarly, in 2017, the Baltimore Department of Public Works stated that the
city does not retain information on the total amount of payments received from residential customers, the aver-
age arrears for all residential accounts, the average bill for all residential accounts in arrears, or the number of
accounts receiving a notice of disconnection for nonpayment.?”?

Despite this lack of available data, various studies demonstrate the increasing unaffordability of water. The
2010 study sponsored by the EPA and Water Research Foundation estimated that 15 percent of residential
water customers are constantly at risk of payment problems.?®® In 2016, the GAO released a study of 10 cities,
which showed that in four of them, the average water and wastewater bill was more than eight percent of in-
come for low-income households.?® And in 2017, a significant amount of media attention was given to a new
study that estimated that millions of Americans would be unable to afford their water bills in just a few years.?®2

In that study, two researchers from Michigan State University, Dr. Elizabeth A. Mack and Sarah Wrase, con-
cluded that more than a third of U.S. households may be unable to afford their water bills in the next five years,
if bills continue to increase at their current rates.?®3 To measure affordability, Dr. Mack and Ms. Wrase used the
EPA’s 4.5 percent benchmark for combined water and wastewater bills, meaning that they considered these
bills to be unaffordable if they exceeded 4.5 percent of a household’s median income.?* They also calculated
the average annual water and sewer bill to be $1,686, using data from AWWA and Circle of Blue.?® Giv-
en the amount of the average bill, and using nationwide median household income data, Dr. Mack and M:s.
Wrase determined that households need to earn at least $32,000 per year in order to meet the 4.5 percent
affordability cutoff.?8¢ Approximately 13.8 million households (11.9 percent) in the U.S. have incomes below
this threshold and thus must allocate more than 4.5 percent of their incomes to their water and wastewater
bills.?®” Therefore, water and wastewater services are currently unaffordable for these families.

Dr. Mack and Ms. Wrase projected that the percentage of households that will be unable to afford their water
and wastewater bills will greatly increase over time. If bills continue to rise by six percent annually, 14.7 per-
cent of U.S. households will face affordability challenges.?® If bills increase by 41 percent over the next five
years (the average rise between 2010 and 2015), an estimated 35.6 percent of U.S. households will not be
able to afford their water and wastewater bills.?¢?
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The Collateral Consequences of Water Bills: When Failing to Pay
Means Losing Your Home, Your Health, Your Kid, or Your Freedom

Losing Your Home (and Your Health)

Families can lose their homes (either practically or literally) and can suffer health risks for the failure to
pay their water bills.

Service Disconnections

In recent years, water shutoffs have significantly increased as utilities have become more aggressive in
their collection practices, particularly after the Great Recession when many cities struggled financially.?”°
As recognized by the EPA, a water service disconnection amounts to a practical eviction, as the home
may be deemed uninhabitable.?" In one extreme example, the city of Easton, Pennsylvania had a policy
of evicting residents when their water service was disconnected for nonpayment and required a code
inspection and repair of any code violations before water service could be reconnected (the city has
since changed its law).?”? Water shutoffs also pose a threat to public health and human dignity.2?® With-
out access to running water, families are unable to cook, bathe, clean, or flush their toilets. Additionally,
families may forego medical expenses or food in order to pay their water bills.2%*

Detroit is the most well-known example of a city facing a water shutoff crisis. In 2014, approximately
44,000 households in the city had their water service disconnected for nonpayment of bills.2?> With the
ACLU of Michigan, LDF advocated for a moratorium on the shutoffs and expressed grave concern over
the racial impact of the shutoff policy.??* Despite this advocacy, and the international attention given to
the shutoffs, they have continued; in 2016, there were 28,000 service interruptions and nearly 18,000
were at risk of losing service in Detroit in May 2018.2%7 In 2017, experts issued preliminary findings that
city blocks that experienced water shutoffs were 1.55 times as likely to experience water-related illnesses
as blocks with no shutoffs.??® But Detroit is not alone. Among many other examples, about one in five
customers in New Orleans and Gary, Indiana had their water service disconnected in 2015, and about
one in eight customers lost their water service in Birmingham, Alabama and Youngstown, Ohio, respec-
tively.??” More recently, a 2019 report by APM Reports, Great Lakes Today, and National Public Radio
(NPR) found that utilities in Chicago, Cleveland, Milwaukee, Detroit, Buffalo, and Duluth collectively
issued nearly 370,000 shutoff notices over the last decade.®®

Water Liens

Every state has a process authorizing local governments to place liens on properties when homeowners
fail to pay property taxes or certain municipal charges, including for water and sewer services.*' In
many states, if the homeowner does not satisfy the lien (including interest and costs), they can lose their
home at tax sale or their lien might be sold to a private investor, who can later evict them.*°? Water and
sewer liens are particularly problematic, as the homeowner or tenant may lose their home for an unpaid
bill of just a few hundred dollars. These liens have a potentially devastating impact on homeownership
rates and have been shown to disproportionately impact communities of color, as detailed below in the
city studies of Baltimore and Cleveland.

While most are familiar with Flint's water contamination crisis (also discussed below), the city’s water lien
crisis has not garnered as much attention. In 2017, about 8,000 Flint homeowners were warned that they
were at risk of losing their homes through tax foreclosure for failure to pay their bills for (contaminated)
water. LDF, once again in collaboration with the ACLU of Michigan, persuaded the city to suspend efforts
to place property liens on homes with unpaid water bills.3°* While Flint resumed its water lien practice in
2018, the city agreed in 2019 not to place liens on owner-occupied properties and the Genesee County
treasurer has stated that she will not proceed with any foreclosures based on unpaid water bills while Flint
is under a water emergency.>** LDF continues to monitor this situation. Further advocacy may be needed
to ensure that Flint residents are not at risk of losing their homes due to unpaid water bills.




Losing Your Family

In many states, the lack of water service may impact parents’ ability to
retain custody of their children. For example, in Michigan, the lack of
running water is a factor in determining whether parents are providing
a suitable home for their children.3%

Losing Your Freedom

In some states, the inability to pay for water and sanitation services
can lead to criminal charges or other legal action.®* In Detroit, res-
idents can face felony criminal charges for reconnecting their water
without permission from the utility.*”” In Baltimore, it is a misdemeanor
to reconnect a water supply after a service disconnection.?*® And in
Alabama, it is @ misdemeanor to build, maintain, or use a sewage sys-
tem that is not sanitary, which can place significant financial burdens
on families.>*?

Image: A worker turns off the water supply to a home in
Detroit on August 27, 2014. The Detroit Water and Sew-
er Department has disconnected water to thousands of
Detroit residents who are delinquent on their bills. (Photo
by Joshua Lott/Getty Images)




Water Affordability Programs

While there is a federal program to help low-income households with the costs of heating and cooling their
homes, called the Low Income Home Energy Assistance Program (LIHEAP),*'° there is no equivalent federal law
requiring states to ensure that water is affordable or establish programs for low-income customers.®" The Clean
Water Act and Safe Drinking Water Act address water affordability only indirectly: the Clean Water Act and
its implementing regulations recognize that lower water charges may be appropriate for impoverished custom-
ers; the Safe Drinking Water Act allows the EPA to grant variances to local governments if compliance with the
statute would be unaffordable for the municipality.®? But there have been attempts to enact federal legislation
related to water affordability. In June 2018, U.S. Senator Kamala Harris introduced the Water Affordability
Act to help low-income families pay their water and sewer bills.*"® The bill would have required the EPA to
award grants to public utilities to assist low-income families with their bills.*"* Additionally, in April 2018, U.S.
Representative Keith Ellison intfroduced the Water Affordability, Transparency, Equity, and Reliability (WATER)
Act, which would have provided billions in federal funding for water and wastewater improvements.*'> Neither
bill passed during the 115th session of Congress, although the WATER Act was reintroduced in the House and
Senate in February 2019, during the 116th session.

During the Obama administration, the EPA did officially recognize the financial challenges faced by many
municipalities in meeting their federal compliance obligations under the Clean Water Act.*'® In a memorandum
to local governments, the agency encouraged municipalities to consider rate structures to ensure that lower-in-
come households can continue to afford vital wastewater services.®” It also developed a Financial Capability
Assessment Framework to assess a community’s ability to meet Clean Water Act objectives.*® The framework
estimates the impact of statutory compliance on both residential customers and the relevant jurisdiction as a
whole.®” It includes a list of considerations that may be useful in evaluating financial capability, including the
income distribution of the community; poverty rates and trends; water and wastewater fees as a percentage
of household income; unemployment data; and data on late payments, disconnections, and service termina-
tions.32° Despite this framework, it is unclear to what extent the EPA is determining that municipalities are unable
to afford their federal compliance costs.*”

More recently, in October 2017, the National Academy of Public Administration (NAPA), in response to a
directive from Congress, issued a lengthy report on the EPA’s metrics for water affordability.?> Among other
recommendations, NAPA urged the EPA to revise its affordability standards to (1) include all water costs, in-
cluding planned infrastructure costs, when determining the financial burden on a municipality to comply with
federal law; (2) focus on the incomes of the customers most vulnerable to rate increases, rather than median
household income; (3) identify the population of vulnerable users in a given municipality; and (4) avoid arbi-
trary normative thresholds when determining the cost burden on a municipality.®?

In response to the report, the EPA was vague, telling Circle of Blue that it “look[s] forward to using this infor-
mation to help communities and utilities fund their infrastructure needs while ensuring services remain afford-
able.”** The agency stated that it agreed with many of the report’s recommendations, but would not elaborate
further.®® If the agency does revise its affordability metrics, it could have a trickle-down effect on water rates,
as municipalities would be granted more time to make infrastructure upgrades to comply with federal law.3%

Ultimately, though, system improvements would need to be made, or water quality in these communities would
suffer.®?

For now, affordability, like water delivery itself, is a local matter. But the legal requirements that rates must be
“reasonable” and “non-discriminatory” (mentioned above) have proven to be a roadblock for many afford-
ability programs.**® Many state utility commissions and courts have determined that these requirements mean
that utilities cannot use rate revenues to fund affordability programs for low-income customers; in other words,
higher-income customers cannot subsidize water costs for poorer families.*” In fact, in 2017, the University
of North Carolina’s Environmental Finance Center determined that state laws present an obstacle for utilities
to implement customer affordability programs in nearly every state.®*° These restrictions vary: in Maryland,
private water and wastewater companies are prohibited from implementing affordability programs that are
subsidized by customers, but public utilities are not so restricted and most counties in the state operate under



individual charters, allowing them to implement such programs.®' In Californiq, there is express statutory au-
thorization for private water and wastewater companies to administer customer affordability programs using
rate revenues, but public utilities in the state are prohibited from doing so0.3*? Michigan grants utilities broad
rate-setting powers, but the Headlee Amendment to the state Constitution, prohibiting local governments from
raising taxes without voter approval, has been interpreted to mean that rate revenues cannot be used to subsi-
dize a water affordability program.®*

Fortunately, many utilities have worked around this bar by funding affordability programs through other means.
For example, in areas of California with public systems, these programs are funded by property tax revenues.***
Detroit has sought to implement programs that do not violate the Headlee Amendment, and currently has a
customer assistance program that freezes arrearages for a year, provides $25 in bill discounts per month, and
offers $700 toward past due amounts.®3> And in 2017, Philadelphia launched an innovative water affordability
program, discussed further below. According to AWWA, 48 percent of utilities nationwide offered some kind
of affordability program in 2018, up from 37 percent in 2017 and only 14 percent in 2002.%*¢ The benefits of
affordability programs are not limited to the customer: these programs have been found to increase bill pay-
ment rates and bring in additional revenue for utilities to fund much-needed infrastructure improvements.>¥”

Water affordability programs vary by jurisdiction. Many utilities offer bill discounts, through either a percent-
age discount on the total bill or a discount on a particular portion of the bill.3*® Utilities may also offer rate
structures with lower fixed charges, which are more beneficial for low-income customers (although, as stated
above, fixed charges are becoming more common)®* or rate structures that use increasing block rates or sea-
sonal rates, which can also reduce bills for low-income families.*° Bill timing adjustments (for example, issuing
water bills monthly rather than quarterly) have been shown to increase payment rates.®”' Some utilities may
exempt low-income households from the costs associated with setting up a new account, such as new account
fees or deposits.®#? Utilities may also offer payment plans, through which a customer with arrearages makes a
down payment and then agrees to pay the remaining balance owed over a period of time. The size of the re-
quired down payment and accuracy of the bill are critical when evaluating whether these programs are helpful
for low-income customers.3#?

Water Affordability and Black Communities

Rising water and sewer rates are likely to disproportionately impact communities of color.?** Dr. Stephen Gast-
eyer, a sociologist with expertise in water access issues, told Circle of Blue in 2016 that water infrastructure is
crumbling in places without the ability to absorb the cost—and those who are left in these cities are people of
color.®* According to Dr. Gasteyer, “where you see things falling apart are predominantly minority commu-
nities.”**¢ Despite this finding, there are limited studies examining the intersection between water affordability
and race. A new 2019 study determined that water shutoffs in cities in the Great Lakes region have been con-
centrated in Black and Latinx neighborhoods over the last decade.®”” In 2011, Dr. Gasteyer and Dr. Rachel
Butts examined the cost of water in Michigan counties and determined that prices were higher in areas with
a greater proportion of racial minorities, even after controlling for various factors, including income.?*® In Dr.
Mack and Ms. Wrase’s 2017 study of water affordability, they observed that Black and Latinx households
have median incomes substantially lower than whites and thus are more likely to have water affordability
challenges.®* Similarly, in 2016, a Detroit-based group called We the People examined water shutoffs in the
city and determined there was a widespread impact on African-American neighborhoods.®*° In Boston, Mas-
sachusetts Global Action (MGA) studied the relationship between income, race, and water access through its
2012 Color of Water project.®*' In examining data from 2007 to 2011 on water shutoff notices, MGA%ound a
“strong, persistent” relationship between race and water access.*? For every two percent ipcfeas in people
of color by city ward, there was a corresponding three percent increase in the likelihood of a water shutoff
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The Human Right to Water

Access to clean and affordable water has been recognized as a human rights issue in recent years. In 2002,
the United Nations (UN) Committee on Economic, Social, and Cultural Rights adopted General Comment 15
on the human right to water.®** In the comment, the committee recognized that everyone is entitled to sufficient,
safe, acceptable, physically accessible, and affordable water for personal and domestic uses.?**> The comment
also explained that water should be free from discrimination and should be informationally accessible, so that
people can seek, receive, and impart information on water issues.®*® In 2005, the UN’s Sub-Commission on
the Promotion and Protection of Human Rights built on this work, adopting Guidelines for the Realization of
the Right to Drinking Water and Sanitation.®” The guidelines contained affordability measures, including the
promotion of flexible payment schemes and subsidies for low-income households.?*® The next year, the former
High Commissioner for Human Rights presented a study to the Human Rights Council on the scope and content
of the relevant human rights obligations related to equitable access of safe drinking water and sanitation.**? In
the study, the former Higher Commissioner stated that it is “now time to consider access to safe drinking water
and sanitation as a human right, defined as the right to equal and non-discriminatory access to a sufficient
amount of safe drinking water for personal and domestic uses.”*¢°

In 2008, the UN appointed a Special Rapporteur to examine the human rights to safe drinking water and san-
itation and to make recommendations.**' As part of the Special Rapporteur’s mandate, an independent expert
from the UN visited the United States in 2011 and raised a number of concerns at the conclusion of her visit,
including that the U.S. must do more to eliminate discrimination in access to safe drinking water and sanitation
and ensure that water and sanitation are available at a price people can afford.?®? In a written response to
the Special Rapporteur, the United States ducked responsibility, stating that the issues raised would be “most
feasibly handled” at the state or local level rather than through federal action.®¢

In 2010, the UN General Assembly declared that drinking water is a human right.?¢# In so doing, the UN made
clear that people must be able to access drinking water and sanitation services that are safe, acceptable, and
affordable.?®* In 2012, California passed a law—the first in the nation—establishing the human right to wa-
ter.3¢¢ The law recognizes that “every human being has the right to safe, clean, affordable, and accessible wa-
ter adequate for human consumption, cooking, and sanitary purposes.”?¢” The UN Human Rights Council also
recognized the human right to water in 2010 and 2011.3¢8 In 2015, the General Assembly reaffirmed that the
right to sanitation is part of an adequate standard of living, recognizing it as distinct from the right to water.3¢?
(On June 19, 2018, the United States withdrew from the UN Human Rights Council.*”)

Further research is needed to determine the full impact of rising water bills on communities of color. Below, the
city studies of Baltimore and Cleveland provide an overview on the water issues faced by these jurisdictions
and establish a clear connection between race, water affordability, and homeownership.
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city studies

Baltimore, Maryland
Water and Wastewater Bills in Baltimore

Baltimore's water rates have risen more rapidly than the national average. When measured either from 2006
to 2016 or from 2010 to 2018, the cost of water service in Baltimore increased by 127 percent.*”! Annual bills
for combined water and wastewater services for residential customers increased 37 percent between 2014
and 2018 alone, from an average of $517.26 to $787.58.%2 Each year between 2016 and 2018, water rates
rose 9.9 percent and sewer rates rose by nine percent.*”? In January 2019, the city approved another 30
percent rate increase over the next three years.*”* According to calculations by attorney and economist Roger
Colton, the average customer’s water bill is expected to rise to $1,115 by 2022, more than triple the average

bill of $350 in 2010.%7

There are several factors driving Baltimore’s increased water and wastewater rates. Similar to other parts of the
nation, Baltimore’s water infrastructure needs to be replaced due to old age.*”® Baltimore’s plans to upgrade
and improve its water and wastewater systems are expected to cost $2 billion.*”” Since 2005, Baltimore has
been operating under a costly consent decree with the EPA to resolve allegations that it violated the Clean
Water Act by discharging untreated sewage into the Chesapeake Bay.*”® Through 2016, Baltimore spent close
to $900 million diagnosing problems in its sewer system and designing fixes.*’” Revenue from residents’ ris-
ing water bills funded this work.*8° Despite these efforts, the city’s sewer system was still in need of significant
repairs, with thousands of residents reporting sewage backups into their homes.?®' The consent decree was
renewed in 2016, and the projects provided for in the revised decree were expected to cost $630.1 million in
fiscal year 2017 and an additional $548.4 million by 2030.%%2 In addition to the sewage system upgrades,
the city launched a $160 million project to retrofit a drinking water reservoir in 2017.38% In February 2019, the
city announced that it had received a federal loan of over $200 million from the EPA to fund upgrades to its
wastewater infrastructure.®®

Most counties in Maryland, as well as the city of Baltimore, operate under home rule charter or code.®® This
means that government-owned water and wastewater companies are not regulated by the Maryland Public
Service Commission and have broad powers to set their own rates, subject to a general “reasonableness”
requirement.*®¢ Baltimore’s Public Works (DPW) and Finance Departments set water rates in the city, subject
to approval by the Board of Estimates.®®” In 2016, Baltimore made several changes o its billing system, con-
verting to a system called “BaltiMeter Billing,” with meters that monitor hourly water consumption.*®® Under the
new system, customers are billed monthly, only for actual water used.*® The city also changed its rate structure,
from a declining block structure (where low-volume users paid a higher rate than high-volume users) to a flat
rate for all customers.*?® Customers are also charged fixed monthly fees based on meter size.*”'

Baltimore's old billing system, which the city used for 40 years, was rife with errors.*? Previously, customers

were billed quarterly, based on estimated usage.>*® In 2012, after a comprehensive audit, the city refunded
$4.2 million to 38,000 households for overbilling between 2009 and 2012.3 In 2014, another audit of the
city’s water billing system revealed additional “systemic errors and limitations” affecting 70,000 accounts, but
no refunds were issued.’” And the city’s new system is still working out the kinks. In February 2018, close to
600 customers received erroneous bills for more than $50,000 each, which the city promptly corrected.3%
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At the same time that Baltimore unveiled its new billing system, it also
changed the way that residents can contest their water bills. In 2016,
DPW eliminated an informal hearing process that allowed customers
to challenge their bills through a third-party contractor, who could
recommend billing adjustments.*”” Now, customers can only com-
plain about their bills through a written process.**® The form to re-
quest a water or sewer adjustment can be found on DPW's website,
and appears to only provide for account adjustments for leakage is-
sues.*”? The form makes clear that a request for an adjustment does
not guarantee that a credit will be applied to a customer’s bill, and
states that customers will be notified by phone or letter if a request is
denied or additional information is needed.*® In order to submit a
request, customers must verify that they have made any necessary
repairs to remedy a leak.*"'

Given Baltimore’s high rates, it's no surprise that many residents are
unable to afford their water bills. In 2016, 15 percent of residential
customers in the city were in arrears, for a total debt of just over $20
million.“*2 In November 2017, a study of water affordability in Balti-
more by Mr. Colton for Food & Water Watch concluded that by this
year, water and wastewater bills will be unaffordable in more than
half of city households with median incomes, using the two percent
affordability benchmark.“%® For households with incomes at or below
150 percent of the federal poverty level, bills will not be affordable
anywhere in the city this year.4%

Baltimore does have several programs to help residents pay their
water and sewer bills. The city offers an annual credit of $236 for
residents in arrears with incomes below 175 percent of the federal
poverty level (a maximum income of $43,925 for a family of four).4%
Low-income residents can also be exempted from paying the monthly
fixed fees, and residents with a qualifying medical condition can be
spared from water shutoffs.“*® Low-income seniors are eligible for a
43 percent discount on their water and sewer bills.*”” The city also
offers a payment plan program for homeowners and tenants in ar-
rears, allowing them up to one year to pay a past due amount without
penalties.“® The city does not require a down payment if the arrears
are paid within six months; it requires a 50 percent up-front payment
for 12-month plans.*?? Additionally, in January 2019, at the same time
that the most recent rate increases were approved, DPW received
approval from the Board of Estimates for a new low-income water
affordability program, called Baltimore H2O Assists.“!° The program,
which takes effect on July 1, 2019, will reduce water and sewer
charges by 43 percent for city residents with incomes below 175 per-
cent of the federal poverty level "

As a result of local advocacy and legislative efforts at the city and
state level, further relief from rising water bills may be on the horizon
for Baltimore residents, as described further below.
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Water Affordability and Race in Baltimore

As of July 2017, the population of the city of Baltimore totaled 611,648.4'2 Sixty-three percent of the city s pop-
ulation is Black; 28 percent is white; and close to five percent is Latinx.#"® Of the 200 census tracts in Baltimore,
132 are majority-Black. Twenty-three percent of residents are impoverished.*™

Building on Roger Colton’s analysis of water affordability in the city, LDF examined to what extent water bills
will be unaffordable for Baltimore’s Black population in fiscal years 2019 and 2020.4" To conduct this analy-
sis, LDF used Mr. Colton’s projections that water and wastewater bills will total $860.96 in 2019 and $938.45
in 2020 and compared these figures to the two percent affordability threshold and Black median income.
Given that the most current income data is from 2014, LDF adjusted income at an increase of one percent per
year (a five percent adjustment for 2019 and six percent for 2020).

In 2019, water bills will exceed two percent of Black median income in 118 of 200 census tracts. Sixty-five per-
cent of the Black population in Baltimore lives in these tracts. Only 19 of the 118 tracts are not majority-Black.
In 98 tracts, bills will range from two to four percent of Black median income. Eighty-three of these tracts are
majority-Black. In 15 tracts, 12 of which are majority-Black, households will have to spend four to six percent
of their incomes on water bills. In five tracts, water will cost six to eight percent of Black median income. Four
of those five tracts are majority-Black (the fifth is 34 percent Black). The map below demonstrates how severely
majority-Black tracts will be impacted by rising water bills this year.

Map 1: Projected 2019 Water Bills as a Percentage of Black Median Income in Baltimore
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And the problem will worsen next year. In 2020, water bills will exceed two percent of Black median income
in 131 of 200 census tracts. Only 23 of the 131 tracts are not majority-Black. In 106 tracts, bills will range from
two to four percent of Black median income. Eighty-eight of these tracts are majority-Black. In 18 tracts, 14 of
which are majority-Black, households will have to spend four to six percent of their incomes on water bills. In
eight tracts, water will cost six to eight percent of Black median income. Seven of these tracts are majority-Black
(as in 2019, the eighth is 34 percent Black). The map below shows the distribution of rising water bills in 2020
by the percentage of Black median income in Baltimore’s 200 census tracts.

Map 2: Projected 2020 Water Bills as a Percentage of Black Median Income in Baltimore

L
Annual (FY20) Wter Bills as % of Black Med. Inc,
Adjusted (+6%) 2012-16 ACS Median Income
[ Icensus Tracts
% Black 2010 Census
[ Jo%tos%
[ I5%to20%
[ ]20%to 40%
S [ 40%to 60%
[ J60% to 80%
s0°: to 952
% of FY 2020 Black Median >2%
& @ :
8.87% 5.00% 2.00%
0 6 1.2 18
Miles
Tracts with no labels have no Black income reported in ACS

36



37

Philadelphia’s Innovative Plan to Make Water Affordable

Philadelphia has emerged as a leader in the fight to make water affordable for all. On July 1, 2017, the
city unveiled its new water affordability program, the Tiered Assistance Program (TAP).“?> Approximately
60,000 residents were expected to be eligible for TAP, for which the city budgeted $15 million, although
only 13,000 customers registered for the program in its first year.?¢ While a resident does not need to be in
arrears to qualify, past due overages are suspended and not enforced during enrollment in the program.*?
Those who qualify, either because they earn below 150 percent of the federal poverty level or have a
special hardship (decided on a case-by-case basis), receive an income-based, consistent monthly bill.42
The minimum bill is $12, and participating households pay between two and three percent (depending on
their poverty level) of their incomes toward their water bills.“?? Households with high levels of consumption
receive free leak tests and more efficient plumbing fixtures.**°

The TAP program replaced Philadelphia’s Water Revenue Assistance Program (WRAP), which was only
available to owner-occupants who were already behind on their bills. The old program also had a cumber-
some application process and only enrolled about 5,500 participants.*® WRAP was clearly not enough to
support the city’s low-income customers in paying their bills, as Philadelphia was in the throes of a water
shutoff crisis prior to implementation of the TAP program. Water rates in the city had increased 30 percent
between 2010 and 2017, and customers collectively owed $170 million in arrearages to the water depart-
ment.“*2 In the five years before TAP was instituted, approximately 86,000 customers (one in five in the city)
had their water service disconnected for failure to pay their bills, including a disproportionate number of
Black and Latinx households.**



Failure to Pay Water or Sewer Bills in Baltimore

In the last several years, Baltimore has been aggressive in handling delinquent water and wastewater ac-
counts. The city may disconnect water service to any customer who owes at least $250 over two months of
billing.#'® In 2015, Baltimore sent shutoff notices to 25,000 residential and commercial customers (approx-
imately 60,000 individuals*”) in both the city and county who collectively owed more than $40 million in
unpaid bills.#’® Ultimately, it disconnected service to 8,100 residential properties, with only half getting water
restored after settling their accounts (including paying a shutoff fee of almost $100).4 At the time, City Council
President (who is serving as acting mayor as of May 2019) Bernard C. “Jack” Young expressed support of the
impending shutoffs, noting that “I like it better than taking people’s houses and putting them into foreclosure”
(more on that below).** Prior to 2015, the city had typically shut off water service to around 3,000 customers
per year.*? Baltimore ramped up its disconnection practice after it rectified its billing errors and had more con-
fidence that water bills were accurate.*?? In 2016, the city disconnected service to 1,385 customers for failure
to pay their water bills.*?

In addition to shutoffs, Baltimore residents have lost their homes for the failure to pay water bills as small as
$350. Until only recently, when a temporary—and now permanent—ban has barred the practice, Baltimore
placed liens on homes for the failure to pay water or wastewater bills and sold those liens in the city’s annual
property tax auctions.**

Water Liens in Maryland

Maryland’s tax sale process dates back to at least the 19th century.*** Maryland defines “tax” broadly, to
include “any charge of any kind due to the State or any of its political subdivisions,” and thus any kind of
municipal lien may be included in the annual tax sale, including liens for unpaid water bills.*** Maryland also
allows local jurisdictions the discretion to determine which kinds of debt should be included in tax sales.*
While 90 percent of jurisdictions across the state include water debt, property taxes, and other charges in their
annual sales, some Maryland municipalities sell very few to no properties each year through tax auctions.*¥”
Others are more aggressive, selling thousands of homes annually for failure to pay taxes and other charges.*%®

Maryland homeowners receive their property tax bills on July 1,43 and additional penalties and interest are
Y property Y p

added if they are not paid by October 1.#4° Once taxes (including municipal charges, if relevant) are delin-
quent, a lien can be placed on the property and sold at the jurisdiction’s annual auction.**' The tax lien takes
precedence over a mortgage on the property.**? Prior to the auction, property owners must receive notice of
the sale, the amounts owed, and the payment due date.*** In Maryland, the tax collector may withhold prop-
erties from auction if less than $250 is owed; in Baltimore, owner-occupied properties may not be sold for
debts (including taxes, interest, and penalties) less than $750 (an increase from the previous allowed amount

of $350).444

During the annual auctions, properties are sold to the highest good faith bidder.*4* Those who bid—and win—
on the lien certificates offered at auction earn the right to charge interest and fees to homeowners seeking to
redeem their properties, as well as the right to foreclose.**® Following the auction, the jurisdiction must send
notice to the homeowner within 60 days that a certificate for the property was sold and that the purchaser may
foreclose on the property as early as six months from the date of sale (shortened to 60 days for properties
needing substantial repairs).*4

The homeowner can redeem the property following the tax sale but prior to foreclosure, provided they can pay
the original lien amount, interest, and legal fees.**® If the owner does not pay all required amounts within two
years, the lien holder can go to court to terminate the homeowner’s rights.*“° The homeowner is not compen-
sated for lost equity, and the foreclosure process extinguishes all other mortgages and liens on the property.*°
However, if the lien holder paid more for the certificate than the taxes owed, state law provides for the excess
amount to be conveyed to the owner if they lose their home through the tax sale process, called the “excess
fund.”**" Owners are not notified these funds are available and many are not aware of it.*5



Baltimore conducts its annual auction of liens each May.#*® While Baltimore is now barred by state law from
selling liens based only on water or sewer debt, discussed more below, unpaid water bills previously qualified
a property for tax lien certificate sale in Baltimore.*>* Until December 2017, the city was permitted to sell certifi-
cates for non-owner-occupied properties for as little as $350 in unpaid water and wastewater debt and $750
for owner-occupied properties that missed at least three quarters of payments.“>> Before 2015, owner-occu-
pied properties could also be sold for unpaid water bills as small as $350.4%¢ In 1999, Baltimore reduced the
maximum interest rate that lien holders could charge on overdue bills from 24 percent to 18 percent.**” On top
of penalty interest rates, a lien holder could charge a 12 percent redemption interest rate for owner-occupied
residences and 18 percent for non-owner-occupied properties.**® Additionally, between four and six months
after a tax sale, a lien holder could add fees for a title search (around $350) and legal charges (typically
around $1,500).%7 (These practices are still in effect for other types of liens.)

These additional charges made it impossible for many homeowners to redeem their homes after a lien certificate
was sold at tax sale. And if a homeowner was unable to pay, the lien holder could initiate court proceedings to
officially foreclose on the home and evict the owner. As reported by the Huffington Post Investigative Fund, one
Baltimore resident was evicted from her home —which her family had owned for three decades—after a $362
unpaid water bill ballooned to $3,600 after interest, penalties, and fees were added to the redemption costs.**°
Another East Baltimore resident lost her two properties to an investor after a $272.22 unpaid water bill grew to
$6,414.69, nearly $5,000 of which was legal fees.“®' In 2014, about 3,000 open tax foreclosure cases were
pending in the local court system.*¢?

Homeowners in Baltimore had been at risk of losing their properties for unpaid water bills for decades, but the
steep increases in water rates and billing system issues made the practice more pervasive in recent years.*¢® In
2006, approximately one-third, or 750, of the 8,000 liens offered for sale had no property taxes, and about
10 percent were for debts under $500.4¢“ In 2009, the city sold 666 tax liens based on unpaid water bills.“¢° In
2013, Baltimore sold 5,935 tax sale certificates, 523 (nine percent) of which were for water bills only.*¢¢ In May
2014, 671 homes were sold in 2014 for water liens only.“” In 2015, that number increased to 902.48 In 2016,
Baltimore placed 9,984 properties in tax sale; 733 for water liens only.“?

In 2017, Baltimore informed approximately 7,000 residents in arrears that their water debt would be sold at tax
sale.*’° The total amount of arrears for these customers was over $ 13 million.*”* Over nine million of the debt was
paid off prior to tax sale.*” Sill, about 1,000 customers faced tax sale for unpaid water bills in 2017, and the city
recovered approximately $6.4 million by selling water-only liens.*?

Baltimore's practice of placing water liens on homes and selling the liens to investors reportedly led to a significant
loss of homeownership in a city with a predominantly Black population.*” The city attempted to justify the tax sale
process by claiming that it was seeking new owners for its numerous abandoned or dilapidated properties.*”®
According to one investor, “the benefit of the system is that property can be put back in the hands of people who
will put it back on the tax rolls and redevelop it.”4® However, most properties sold to investors were occupied.*””
Investors also claimed that the practice relieved the government of the burden of collecting debts and managing
long-neglected properties, entitling them to profit in exchange for taking on this risk.*”8

The Racial Impact of Baltimore’s Tax Sales

Data from the Tax Sale Prevention Project, a joint effort of the Pro Bono Resource Center of Maryland and the
Maryland Volunteer Lawyers Service, sheds some light on the demographics of Baltimore homeowners with
water liens. The Project holds four Tax Sale Prevention Clinics in Baltimore each year, serving 120 clients in 2016
and 137 in 2017.4% Both years, the majority of the Project’s clients identified as Black (80 percent in 2016 and
73 percent in 2017) with a household income under $30,000 (67 percent in 2016 and 63 percent in 2017).48°
In 2016, 78 percent of clients had delinquent water bills; the percentage rose to 86 percentin 2017.8' However,
more analysis is needed to determine the full impact of Baltimore's lien sales on Black residents, and the lasting
effects of past water lien sales on the city, even though the practice has now ended.



Local Advocacy and Legislative Remedies

Local advocates and lawmakers have expended great efforts in recent years to make water more affordable and
manage the water lien crisis in Baltimore. The Baltimore Right to Water Coalition, which includes organizations
such as the Maryland Volunteer Lawyers Service, the Pro Bono Resource Center of Maryland, Food & Water
Watch, and the University of Baltimore School of Law, has been a key player in the fight for change in Baltimore's
water practices. Additionally, journalist Joan Jacobson published two critical studies related to water bills and
liens in Baltimore that informed much of the research discussed above.

Attempts to pass state and local legislation to manage the water crisis in Baltimore have had mixed results. In
2017, then-State Delegate Mary Washington, who represented north Baltimore, introduced two bills pertaining
to water affordability and tax liens. House Bill 918 would have implemented statewide standards for water af-
fordability programs, requiring utilities to adjust water bills for low-income households down to a level they could
pay.*82 House Bill 453 would have prohibited Baltimore from selling tax lien certificates solely to enforce a lien
for unpaid water, sewer, or sanitary system charges.“®® Neither bill passed.

In February 2017, the Maryland legislature appointed a task force to examine tax lien sales and recommend
statewide reforms.*®* The task force met four times, including one public hearing, and a subgroup of the task
force met once to discuss water liens.*®> On January 18, 2018, the task force issued its report to the Maryland
legislature.*®¢ The report set forth recommendations and proposed legislation to address vacant and abandoned
properties throughout the state and to add consumer and homeowner protections to the tax sale process.*®” It also
included specific recommendations related to water debt, proposing that jurisdictions implement water afford-
ability programs and encourage payment plans.“® The task force also recommended that the state engage in an
examination of its drinking water infrastructure. ¢

In December 2017, former Baltimore Mayor Catherine Pugh ordered a moratorium on the sale of water liens on
owner-occupied residential properties.*”® The moratorium did not extend to commercial or rental properties.*”’
Given the limitations of the moratorium, Delegate Washington introduced a bill to revoke the City Council’s au-
thority to use liens to collect debt from unpaid water bills.“”> The bill passed the House but was not voted on by
the Senate.“?® Instead, in the final 90 minutes of the legislative session in April 2018, the Senate passed a bill to
extend the mayor’s moratorium through 2019, extending the ban to include all residential (owned and rented)
properties with only water and sewer debt.“** However, properties with multiple types of liens (for example, water
plus property tax debt) were still subject to tax sale. Maryland’s Department of Legislative Services prepared a
financial assessment suggesting that Baltimore’s revenue losses because of the law could be “significant.”4%

More recently, strides have been made at the state and city level in the fight to make Baltimore’s water afford-
able for its residents. In December 2018, City Council President Young intfroduced the “Water Accountability
and Equity Act,” which would provide for income-based billing for impoverished residents and other customer
protections.*”® Under the proposed law, city residents earning less than 200 percent of the federal poverty level
would be provided with credits for their water bills.*”” The city’s ability to shut off residents’ water service for non-
payment would also be restricted.*”® The proposed law would create an Office of Water-Customer Advocacy
and Appeals, which would serve as a neutral intermediary between residents and DPW to promote fairness to
customers dealing with water billing disputes.*”” Operating independently of DPW but with its cooperation, the
office would: (1) serve as a customer advocate by conducting investigations into disputes, connecting customers
to social services, and adjusting bills; and (2) conduct appeals hearings at the request of customers after a prob-
lem-solving determination is made.>* The bill specifies certain due process protections for customers at hearings,
including the right to self-representation or representation by an attorney, to present evidence, to submit evidence
in rebuttal, and to conduct cross examination.*® It also authorizes a customer or other party aggrieved by a final
decision to seek judicial review of that decision.*®? The first public hearing was held on the bill in May 2019.5%

Separately, in January 2019, now-State Senator Mary Washington and other lawmakers introduced Senate Bill
96 in the Maryland General Assembly.*® The bill proposed to permanently ban Baltimore from placing liens on
homes and churches for unpaid water bills.* In January 2019, LDF submitted written testimony in support of the
bill.>°¢ On April 3, 2019, the General Assembly unanimously passed the bill, and Governor Larry Hogan has
signed it into law.*%



-

Cleveland, Ohio
Water and Wastewater Bills in Cleveland

Water bills in Cleveland, which are controlled by the city’s Division of Water, include fixed and consumption
charges.**® The fixed charge, which totals nine dollars a month for the typical residential customer, is based on
the water meter size.** The consumption charge is determined by the distance and elevation of the customer’s
address from Lake Erie.° In 2019, a home in the city of Cleveland that uses approximately 1,500 gallons of
water a month is charged $20.57, with additional usage resulting in a charge of $34.97 per 7,480 gallons of
water (prorated to the customer’s actual usage).”" Rates increase in the outlying suburbs.®”? Cleveland transi-
tioned from quarterly to monthly billing in January 2017.5"

Between 1993 and 2015, water rates in Cleveland increased by an average of seven percent per year, with
a significant increase between 2011 and 2015.5" According to one study, rates more than doubled between
2010 and 2017, from an annual average of $630.41 to $1,249.29 for a family of four.>™ The city did not raise
rates between 2016 and 2018 (although some customers apparently dispute this, as shown by comments on

a Cleveland Water blog post).*'® Rates are expected to increase by $16 to $32 per year for the average res-
idential customer in 2019 and 2020.°"

Sewer rates in Cleveland are controlled by the Northeast Ohio Regional Sewer District.”'® Sewer charges are
calculated by multiplying a household’s water consumption by the sewer rate, plus a base charge.®” In 2019,
the base charge is $6.35, and the sewer rate is $94.15 for every 7,480 gallons of water.*2°

Sewer rates increased 13 percent per year between 2012 and 2016.°7 In 2016, another 41 percent rate
increase was approved through 2021.522 Accordingly, the base rate will rise to $7.95 in 2020 and $9.70 in
2021.52% The sewer rate will increase to $100.15 in 2020 and $106.50 in 2021.524

While Ohlo's'water and wastewater infrastructure needs are expected to total $20 billion over the next 20
years,”?® Cleveland has already made significant upgrades to its infrastructure.®?® Even so, the city is expected
to invest more than $235 million in the next several years to upgrade its underground water mains, and the
sqwer rate increases are intended to fund additional infrastructure projects.*”

As in other areas, residents of Cleveland are concerned about water affordability. In the 2019 study by APM
Reports, Great Lakes Today, and NPR, researchers found that Cleveland’s water and sewer rates were higher
than the rates charged in Chicago, Milwaukee, Detroit, Buffalo, and Duluth.5?® In May 2018, local community
members spoke directly to the Sewer District and Cleveland Water about the need for water affordability at a
roundtable event organized by the Alliance for the Great Lakes and supported by U.S. Congresswoman Mar-
cia L. Fudge and other organizations.*?

Cleveland Water has two water affordability programs. Under the Homestead Discount program, which is for
low-income seniors who own and reside in their homes, residents pay only $5.65 toward the monthly fixed
ifee and $13.37 for monthly consumption, regardless of the amount of water used.**® In 2020, these rates will
increase to $5.80 and $14.20, respectively.”®' Cleveland also has an Affordability Program for any low-in-
come resident who owns and lives in their home.*¥? Under the program, residents receive a 40 percent discount

qualify for the program.>** The Sewer District also has Affordability and Homestead programs for low-income
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homeowners.



Certain residents of Cleveland can contest their water bills through a hearing with the Water Review Board,
which was created by the consent decree in Colegrove v. City of Cleveland, a class action filed in 1974.53¢
Pursuant to the decree, the city has the duty and responsibility to provide water and sewer customers with no-
tice and an opportunity to be heard prior to a service disconnection.’® The Water Review Board is intended
to provide a neutral forum to settle disputes prior to disconnecting a customer’s water service.**® It may reduce
amounts owed by a customer to Cleveland Water and defer the payment of amounts owed.**? To be eligible
for a hearing, (1) the property must be residential; (2) the person requesting the hearing must be the owner
or a resident with an approved Cleveland Water Tenant Deposit Agreement;**° (3) proof of residency must
be submitted; (4) the requestor must have received a shutoff or termination notice; and (5) the hearing must
be requested within 10 days of receipt of the notice.*' Residents of multi-family dwellings with more than four
units, such as apartment buildings, are not eligible for a hearing. The Water Review Board is staffed by Cleve-
land Public Utilities employees who are not affiliated with the water department’s customer service, billings, or
collections units.**? According to local advocates, Cleveland Water has represented that its customer service
representatives do not verbally notify customers about the availability of Water Review Board hearings.

Unlike other major utilities that are subject to regulation by the Ohio Public Utilities Commission, Cleveland
Water is unregulated and reports only to a city council committee.*®

Water Department Issues

Cleveland’s News 5 investigative team, led by Chief Investigative Reporter Ron Regan, has been instrumental
in uncovering a series of issues with the city’s water department over the last decade. In 2008, the news team
revealed that 35,000 water meters were broken, producing inaccurate bills.>*# In 2010, they determined that
the average customer service wait time was 35 minutes, and two years later, that Cleveland Water had failed
to collect $40 million in revenue.>*°

Cleveland Water’s problems continued in 2013, when customers complained of billing glitches from newly-in-
stalled wireless smart meters.**® In 2017, the news team determined that nearly 400,000 smart meters were
incorrectly installed, which could lead to inaccurate bills.**” In a report by the subcontractor that Cleveland
hired to install its meters, ltron, the company warned that “many errors can occur during installation that can
cause an inaccurate meter read.”>*® Between 2013 and 2017, Cleveland replaced nearly 3,500 malfunction-
ing meters.>*?

In 2016, Mr. Regan and his team found that customer complaints and overbilling were a massive problem
in Cleveland.>*° Approximately 16,000 water customers complained of overbilling in 2015 alone.>' While
Cleveland Water claimed that some of the high bills were due to leaks, customers that spoke with the news
team insisted there were no leaks—and some hired plumbers to ensure there were none.>*? Those residents also
complained that Cleveland Water’s customer service team frequently hangs up on callers and exhibits rude
behavior.>>® The news team obtained disciplinary records for the customer service department and found that
one of every three representatives violated water department policies.*** Cleveland Water received more than
72,000 water customer billing complaints between 2013 and 2017.%°




Water Problems in Cleveland

Cleveland’s water billing and dispute resolution issues are exempli-
fied by one resident’s story. Karen lives in a majority-Black suburb
of Cleveland serviced by the Cleveland Division of Water. Karen
normally uses less than 500 cubic feet of water per quarter, and
her monthly water bill normally runs around $40. But, in the spring
of 2014, Karen received an unexpectedly large bill. Cleveland Wa-
ter claimed that she used approximately 14,000 cubic feet of wa-
ter—enough to fill several swimming pools—and charged her nearly

$1,800.

Karen called Cleveland Water to dispute her bill, but she was told
that she must have a leak and that she had to pay the bill. Cleve-
land Water did not tell her there was a formal process for disputing
bills: the Water Review Board Hearing process. Instead, she learned
about the board from an acquaintance. She called back to request a
hearing and was told to wait until she received a shutoff notice.

While Karen waited for her shutoff notice, she hired a plumber, at her
own expense of $285, to inspect her property. The plumber found no
leaks. This wasn't surprising: the amount of water Karen was alleged
to have used was almost a physical impossibility. It would have sub-
merged every square foot of her home in water more than 13-feet
deep. Karen thought this was obviously a billing error and it would
be corrected by the Water Review Board.

When Karen got her shutoff notice, she requested a board hearing
and was given a date. She arrived on her appointed date, with a
certification from the plumber in hand, and was told there was no
hearing that day. She showed the Cleveland Water staff her paper-
work and, apparently realizing their mistake, they gathered the Wa-
ter Review Board for a hearing.

Despite the factors on Karen's side—her plumber’s certification, her
consistent water use before and after the billing period in question,
and the physical implausibility of the claimed use —the Water Review
Board refused to budge. The board’s only concession was a payment
plan to settle her inflated bill over time.

Karen made payments over the following year, eventually paying off
the balance. This was a challenge for Karen given her income: at the
time she received veteran disability benefits and worked part-time
while attending school. Cleveland Water’s obviously erroneous bill-
ing, followed by its stubborn refusal to acknowledge its error, typifies
many people’s experience with these grievance processes.
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Water shutoffs and liens are also a pervasive problem in Cleveland. In 2015, 44,000 shutoff notices were sent
out to Cleveland Water customers for failure to pay their bills.>>¢ While many customers settle their accounts
after receiving a notice, Cleveland Water regularly disconnects service to delinquent customers. Indeed, the
2019 report by APM Reports, Great Lakes Today, and NPR found that there were more than 40,000 water
shutoffs in Cleveland between 2010 and 2017.°%” Cleveland Water has told local advocates that it determines
where to disconnect service based on geographic zone and account balance amounts. The department re-
portedly rotates through zones, turning off service to accounts with either high or low overdue balances if in
the same area.

Thousands of water liens are placed on homes in Cleveland each year. According to data received by the news
team, close to 8,000 tax liens were filed by Cleveland Water with the Cuyahoga County Auditor from 2013 to
2015, and nearly half of them (3,651) were filed in 2015 alone.*>® Cleveland Water reported slightly different
(but very similar) lien numbers for the period between 2012 and 2016. According to the department, it placed
liens on 1,136 properties in 2012 and 1,742 in 2013.°*° The number of liens increased greatly in subsequent
years: Cleveland Water reported 2,847 liens in 2014; 2,872 in 2015; and 4,442 in 2016.5° All told, between
2012 and 2016, the department placed liens on just over 13,000 properties.*®' (Separately, LDF received
publicly-available data from Cuyahoga County indicating that more than 11,000 water liens were placed on
properties between 2014 and 2018.) Cleveland Water further claims that it recovered $8.5 million through the
water lien process between 2012 and 2016, representing just 0.59 percent of its operating revenue.>®2

According to the news team, Cleveland Water customers are typically not told of their right to a hearing before
the Water Review Board, and few hearings are held each year.*®® They determined that, in 2015, the board
held only 31 hearings despite thousands of customer complaints.** And when hearings are held, serious issues

have been uncovered, including malfunctioning meters, incorrect meter readings, and improperly-prepared
bl 563 9 9 9 properly-prep
ills.

Through a public records request, LDF independently confirmed that Water Review Board hearings are rarely
held. Between 2013 and 2018, only a few dozen hearings were held each year, with the highest number of
hearings in 2017. The table below shows the number of hearings requested and held each year for the last six
years.

Table 2: Cleveland Water Review Board Hearings Requested and Held, 2013-2018

2013 276 43
2014 m 30
2015 81 29
2016 106 32
2017 274 69
2018 207 33

According to Cleveland Water, many issues prompting hearing requests are resolved prior to a hearing. Still,
many customers who request a hearing do not receive one, according to the department’s own records. The
figure below reflects hearing request outcomes between 2013 and 2018, including resolved requests, hearings
held, and unresolved requests. Of course, this data does not capture the number of hearing requests that are
never made because customers are not aware of, or are not informed of, their right to do so.
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Figure 1: Water Review Board Hearing Request Outcomes, 2013-2018

Water Review Board Hearing Request Outcomes

300

250
200
150
100
-0 0 BB
0

2013 2014 2015 2016 2017 2018
mResolved Prior to WRB Hearing = Hearings Held = Unresolved

Further, those who do receive a hearing are not guaranteed a bill adjustment or even a payment plan.
The figures below provide a breakdown of Water Review Board hearing resolutions between 2013 and 2018.

Figure 2: Water Review Board Hearing Resolutions, 2013

2013 Resolutions

= Adjustment Only = Payment Plan Only

Adjustment and Payment Plan = No Adjustment or Payment Plan



Figure 3: Water Review Board Hearing Resolutions, 2014

2014 Resolutions

"

= Adjustment Only = Payment Plan Only

= Adjustment and Payment Plan = No Adjustment or Payment Plan

Figure 4: Water Review Board Hearing Resolutions, 2015

2015 Resolutions

= Adjustment Only = Payment Plan Only

= Adjustment and Payment Plan = No Adjustment or Payment Plan
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Figure 5: Water Review Board Hearing Resolutions, 2016

2016 Resolutions

‘

= Adjustment Only = Payment Plan Only

Adjustment and Payment Plan = No Adjustment or Payment Plan

Figure 6: Water Review Board Hearing Resolutions, 2017

2017 Resolutions
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Figure 7: Water Review Board Hearing Resolutions, 2018

2018 Resolutions
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Woater Liens in Ohio

Ohio residents who fail to pay their water or sewer bills may have their service disconnected or have a lien
placed on their homes for the amounts due.>*¢ Twice a year, in September and March, Cleveland Water has
the ability to place liens on homes for outstanding debt in the county where water service is provided.**” While
there does not appear to be any statutory minimum amount of arrears required for this process to be initiated,
Cleveland Water has informed local advocates that it requires the customer to have at least $300 in arrears
over a six-month period and to be disconnected from service. If the homeowner pays the amount due, the lien
is immediately released.**®

In Ohio, the county treasurer can initiate a foreclosure action against a homeowner when taxes or charges like
water and sewer debt are overdue.>®’ If the court enters a foreclosure judgment, the home is sold at auction to
satisfy the debt.5° Prior to the sale, notice must be published in a newspaper once a week for three weeks.””!
The winning bid at the auction receives a deed to the home.*? The homeowner may redeem their property prior
to the court confirming the sale by paying the overdue amounts, assessments, penalties, interest, fees, and court
costs.’”

Alternatively, the county treasurer can sell a lien on a home at auction.’* Notice must be provided to the home-
owner by certified mail at least 30 days before the sale and be published in a newspaper.5* At the auction,
the lien certificate is awarded to the bidder with the lowest rate of interest on the debt.5¢ Following the sale, the
purchaser becomes the owner of the lien.

Following the lien sale, the homeowner has one year to redeem the property by paying the debt, as well as
up to 18 percent interest, attorneys’ fees, and other penalties.”” If the homeowner fails to redeem the property
during this period, the lien purchaser can file a lawsuit to foreclose on the property.5¢ Once the foreclosure is
finalized, the homeowner loses ownership of the home.””” However, after the lien purchaser is compensated for
the original lien amount, interest, attorneys’ fees, and other charges and penalties, any excess funds from the
sale of the home must be transferred to the original owner, provided the owner knows to request such funds.*®°
After three years, any unclaimed funds revert to the county.®'

Cleveland and Cuyahoga County have seen a significant shift in the enforcement of liens through foreclosure
over the past five years. According to publicly-available data from the Cuyahoga County court system, there
were 1,559 tax foreclosure cases filed in 2014. Of these, 574 (37 percent) were filed by the county directly,
and 985 (63 percent) were filed by private lien purchasers. By contrast, in 2018, there were 2,210 tax fore-
closure cases filed. Of these, 2,034 (92 percent) were filed by the county, and only 176 (eight percent) were
filed by private lien purchasers. The figure below reflects tax foreclosures filed by the county and by private lien
purchasers between 2014 and 2018. Foreclosures filed directly by the county are designated as “Tax Foreclo-
sures” and those filed by private lien purchasers are called “Tax Certificate Foreclosures.” Note that this data
includes all tax foreclosures, including but not limited to those based on water liens.



Figure 8: Tax Foreclosures in Cuyahoga County by Type, 2014 to 2018
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Water Affordability and Race in Cleveland

As of July 2017, the population of Cuyahoga County was approximately 1.3 million.*®? Approximately 30.5
percent of the county’s population is Black; nearly 60 percent is white; and close to six percent is Latinx.>®
In 2017, the population of the city of Cleveland was 385,525.5% Approximately 51 percent of Cleveland’s
population is Black; 34 percent is white; 11 percent is Latinx.*® Thirty-six percent of the city’s residents are
impoverished; 18.3 percent of the county’s population lives in poverty.*8¢

LDF examined water liens and shutoffs in Cuyahoga County to determine if the county’s Black population is
disparately impacted by these practices.®®” First, LDF analyzed water liens in the county from 2014 to 2018.
The maps below demonstrate that water liens have been heavily concentrated in majority-Black census tracts
in the county overall, including Cleveland. In 2014, 66.5 percent of water liens were located in majority-Black
census tracts. That year, only 20.2 percent of liens were located in majority-white tracts.*%® In 2015, 68.9 per-
cent of water liens were located in majority-Black tracts and about 18 percent were located in majority-white
tracts. In 2016, 52.9 percent of liens were located in majority-Black tracts and 23.3 percent were located in
majority-white tracts. In 2017 and 2018, the percentages spiked again—in 2017, 68.9 percent were located in
majority-Black tracts, with a slight decrease to 66.3 percent in 2018. In those years, only 18 percent and 21.5
percent of liens were located in majority-white tracts, respectively. The distribution of water liens for each year
between 2014 and 2018 is shown in the maps below.
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Map 3: Water Liens in Cuyahoga County, 2014
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Map 4: Water Liens in Cuyahoga County, 2015
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Map 5: Water Liens in Cuyahoga County, 2016
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Map 6: Water Liens in Cuyahoga County, 2017
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Map 7: Water Liens in Cuyahoga County, 2018
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LDF also examined water shutoff notices in 2015. Of the 41,970 notices issued in Cuyahoga County, 18,701
(44.6 percent) were in majority-Black census blocks and 18,570 (44.2 percent) were in majority-Black cen-
sus tracts. About 78 percent of the county’s Black population lives in a census block with one or more water
notices, compared to 72 percent of the overall population and 69 percent of the white population. Given that
shutoff notices are far more common than water liens, it is unsurprising that the racial impact is not as stark.



Map 8: Water Shutoff Notices in Cuyahoga County, 2015
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So how can advocates tackle these issues of water affordability Part Il of this report describes potential liti-
gation and policy solutions to address water issues in these cities and beyond.

56



beyond affordability:
access to water infrastructure
and contamination

While this report is primarily focused on affordability, it is scarcely the only water-related issue impacting
communities of color today. Black communities also suffer from a lack of access to water infrastructure and
water contamination. These issues often overlap with affordability concerns. Lack of access to water or sewer
infrastructure typically means that a household must rely on a private system, like a well or septic tank, which
can be costly and can increase the risk of contamination. Similarly, water rates can skyrocket to fund necessary
improvements fo repair infrastructure or remedy contamination, and a community may be at risk of contamina-
tion if the municipality delays infrastructure improvements due to financial concerns. These issues are described
in more detail below.

Access to Water Infrastructure

Many communities within the United States do not have full access to water or sewer systems. As of 2013, be-
tween 600,000 and one million U.S. households lacked some or all plumbing facilities.*®” More than 100,000
households lacked hot running water and 93,000 households lacked flush toilets.>*° Eighteen percent of house-
holds are not connected to public sewers and use individual systems like septic tanks.>*' The lack of water and
sewer infrastructure heightens the risk of waterborne disease and contamination.®?

While it is difficult to measure racial disparities in access to water systems due to enforcement failures and data
gaps,®”® Black communities, particularly small towns in the South, are more likely to lack access to basic water
and sewer infrastructure.’** At least one study has established that Black people are twice as likely as whites to
live without modern plumbing.>%® The lack of proper sanitation infrastructure is a particularly pervasive problem
in Alabama, which is close to 30 percent Black.>”® While current data is unavailable, in 2002, the EPA noted
that 40 to 90 percent of households in the state had no septic system or were using an inadequate one.*”” A
2013 study determined that close to 20 percent of households in Alabama’s Black Belt had no means of waste-
water disposal, and another found that up to 90 percent of sanitation systems in the region were failing.>?®

In Lowndes County, Alabama, which is situated between Selma and Montgomery and where more than 70
percent of the population is Black, more than 80 percent of the community has no connection to the munic-
ipal sewer system.’?? Several obstacles play a role in the county’s lack of sanitary infrastructure, including
entrenched poverty (the median household income in the county was below $26,000 in 2015, and private
septic systems can cost up to $30,000) and poor soil conditions.®®® As an alternative to sanitary infrastructure,
many homes simply have straight PVC pipes that carry waste into open pits and trenches that overflow when
it storms. ¢’



Consequences can arise from the county’s lack of sanitation infrastructure. Alabama law makes it a misde-
meanor “to build, maintain, or use an insanitary sewage collection, treatment, and disposal facility or one that
is or is likely to become a menace to the public health.”¢°2 This includes private plumbing facilities or disposal
systems, and failure to comply with the law can result in fines or arrest.®* Between 1999 and 2002, the state
issued a number of arrest warrants to county residents for failing to install proper sanitation infrastructure.®®
There are also health impacts. In 2017, approximately 35 percent of adults surveyed tested positive for hook-
worm, which can cause intestinal illness and developmental delays in children.®%

Catherine Coleman Flowers, who coined the term “America’s dirty secret” to refer to the lack of sanitation in
Alabama'’s Black Belt and has advocated for proper sanitation in Lowndes County, believes that racial discrim-
ination explains the infrastructure disparities.®®® She notes that the areas of Alabama that have historically had
wastewater treatment were inhabited largely by white populations, to the exclusion of Black communities.®”

Other communities of color are similarly affected by the lack of water infrastructure. For example, the pre-
dominantly Latinx residents of the small, unincorporated settlements along the U.S.-Mexico border, known as
colonias, as well as American Indian and Alaskan Native communities, are less likely than white communities
to have access to basic water and sewer infrastructure.®°® And a September 2018 survey by The Washington
Post found that, one year after Hurricane Maria, Puerto Rico was still plagued by sporadic water access and
50 percent of residents did not have enough water to drink.®%?

One common way that local governments exclude communities of color from the provision of water and sew-
er services, particularly in the South, is by declining to include them in the town’s official boundaries, known
as “underbounding.”¢'® Several studies have documented that, following the Civil War, Black families that
remained in the South often settled in rural pockets in the outer bounds of municipal areas.®" Over time, once
residential segregation was firmly entrenched in a particular town, municipalities would selectively annex white
neighborhoods into the town'’s official boundaries, ignoring Black neighborhoods.®™? Underbounding ensured
that the excluded Black neighborhoods received fewer services, including reduced access to water and sewer,
and had limited or no political voice in the community.®®

Not surprisingly, several studies link underbounding to the vestiges of Jim Crow and suggest that it evinces
discriminatory intent on the part of local officials to exclude Black residents from essential services.®™ For ex-
ample, in 2018, two researchers from the University of North Carolina at Chapel Hill assessed the relationship
between race and access to water and sewer services in areas bordering municipalities in 75 North Carolina
counties.®™ Despite their close proximity to local utilities, these communities have been historically excluded
from municipal water and sewer services and have been forced to use septic tanks and wells, increasing their
risk of contamination and disease.®’ The researchers determined that the two most unserved groups through-
out the counties were lower-income Black populations that had been excluded from municipal services on the
basis of race during the era of legal racial segregation, and higher-income non-Black populations that could
better afford and properly maintain private wells and septic systems.®”

Contamination

Drinking water contamination also remains an issue throughout the United States. In 2017, the National Re-
sources Defense Council released a report finding that nearly 77 million Americans lived in places where
water systems were in some violation of safety regulations, including the Safe Drinking Water Act.®”® These
violations included exceeding health-based standards, failing to properly test water for contaminants, and
failing to report contamination to state authorities or the public.®' Between 2004 and 2009, close to 50 million
people were served by water systems that had contaminants exceeding federal guidelines.®?® Contaminated
drinking water is estimated to cause more than 16 million gastrointestinal illnesses each year, although the

health impacts are difficult to measure.®”



Lead contamination of drinking water is particularly pervasive and problematic. Lead pipes were often used
in the construction of drinking water service lines in the late 19th and early 20th centuries, because of lead’s
malleability and ease of use.®?? Lead has been banned from plumbing materials since 1968, but can still be
found in older infrastructure —in fact, approximately seven percent of the U.S. population is served by utilities
that have full or partial lead service lines.®”® Lead can cause neurological damage, renal disease, cardiovas-
cular effects, and reproductive toxicity.®* Lead exposure impacts children more than adults, given their smaller
body volumes, and can permanently impact brain function and development.®?® Studies have shown that with
each microgram per deciliter increase in blood lead level, children perform worse on intelligence tests.®2

Communities of color are often the most impacted from drinking water contamination.®”” In 2017, researchers

from Florida Atlantic University and Texas A&M University released a study finding that low-income Black and
Latinx communities were more likely to have Safe Drinking Water Act violations than other communities (includ-
ing Black communities with average incomes).¢® The lack of demographic data from community water systems
has precluded a comprehensive study on the extent of contamination on communities of color.®?” However, it
is well established that lead contamination disproportionately impacts Black communities, and in particular,
children. Black children are three times more likely than white children to have elevated blood lead levels.®*°
While lead contamination can come from other sources, water can be the primary source of exposure.®®' In
Milwaukee, which is 40 percent Black and highly segregated by race, more than 11 percent of children tested
positive for elevated lead levels in 2016.4%2 While the city has repeatedly emphasized that lead from paint
is the most pressing concern, many residents believe that lead is being leached into their water from service
lines.®** And in August 2018, drinking water was disconnected in all Detroit public schools after elevated levels
of lead and copper were found in 16 of 24 schools tested.®** As an alternative, the school district provided
water coolers and bottled water to students.®3

In 2016, the governor of Louisiana declared a public health emergency in St. Joseph, a majority-Black commu-
nity, after lead and copper were found in the town's drinking water supply.®*¢ While St. Joseph's residents had
complained for more than a decade that their tap water was brown or yellow, no improvements were made
to the water system until elevated lead levels were found at City Hall and in a private home.®®” By the end of
2017, the town's water system had been entirely replaced—and the costs were expected to fall on residents,
40 percent of whom live under the federal poverty line.®3® Water rates in St. Joseph are expected to increase
by 45 percent in order to maintain the new system.®%

Of course, Flint, Michigan is the most infamous example of water contamination in recent years. Flint is 54 per-
cent Black and 42 percent of residents are impoverished.®*® In April 2014, while the city was under emergency
management due to financial distress, it switched its public water source from Lake Huron to the Flint River,
but failed to add corrosion-control chemicals to the water, which caused lead to leach from older pipes.®
Residents complained about the odor, taste, and appearance of the Flint River water almost immediately, and
E. Coli bacteria was found in the drinking water supply just four months after the switch.®4? In 2015, reports
emerged regarding the levels of lead in Flint's water, which was so significant that residents could not drink
or bathe in water from their taps.®*® At its peak, the highest lead level recorded in Flint was 13,000 parts per
billion, more than 866 times the allowable upper level .4 Many were hospitalized due to illnesses from con-
suming the contaminated water.

For example, between June 2014 and March 2015, there was an outbreak of infections caused by Legionella
bacteria in Genesee County (where Flint is located), with multiple deaths reported.®** At least half the cases
were traced to the Flint water supply.®4¢ By October 2015, the city had reverted back to water supplied by the
Detroit Water and Sewerage Department, the entity that had provided Flint's water since 1967.54



When then-Michigan Governor Rick Snyder was asked if race was a factor in how the Flint crisis unfolded,
he gave a non-answer: “I don't know if you can conclude that it was a racial issue by any means, but | don't
know.”¢4® But the Flint Water Advisory Task Force was more definitive, issuing a report stating that the facts led
them to “the inescapable conclusion that this is a case of environmental injustice.”¢4

Unsurprisingly, Flint's crisis resulted in criminal charges and multiple civil lawsuits, which are pending in at least
seven different state and federal courts in Michigan.®*° In two cases, Boler v. Early and Mays v. Snyder, plain-
tiffs alleged that their constitutional rights to substantive due process and equal protection had been violated
by the governor and other state actors.®®' With respect to substantive due process, they alleged that the gov-
ernment violated plaintiffs’ fundamental rights to bodily integrity and protection from state-created danger, as
well as their right to protection from government conduct that shocks the conscience.®*? Plaintiffs also alleged
that the harm to Flint residents was based on their race and poverty, violating their constitutional right to equal
protection.®>®* While state officials vigorously defended against these claims, one key point was uncontested:
“No one disputes that the Flint drinking water situation has detrimentally affected Flint residents, businesses,
and public entities, and sparked significant health and safety concerns.”¢>* The district court in Boler found
that plaintiffs” claims were preempted by the Safe Drinking Water Act, and both cases were dismissed.®>*> On
appeal, the cases were consolidated, and the Sixth Circuit reversed, finding no preemption under the federal
law.4%¢ The consolidated case (which now includes a total of eight cases) continues to be litigated.®” On Au-
gust 1, 2018, the district court dismissed the State of Michigan and former Governor Snyder from the case, but
kept the city of Flint and other state officials as defendants.®*® In a separate litigation, also alleging that state
and city officials violated residents’ substantive due process right to bodily integrity, the Sixth Circuit Court of
Appeals recently determined that plaintiffs made a plausible substantive due process argument, analogizing
the water crisis to government experiments on unknowing and unwilling patients.®*?

Flint continues to struggle to recover from its water crisis. Water lead levels have improved, but the city is still
behind in replacing lead service lines. As of December 2018, only 7,000 out of 18,300 lead or galvanized
steel water lines had been replaced, and the work was expected to last through the end of 2019.9%° Flint's
corrosive water also impacted other home appliances, such as washing machines, dishwashers, and hot water
heaters.®®" And while Flint continues to distribute free filters, many residents do not know how to use them or
have understandable mistrust of even filtered tap water, requiring them to resort to expensive purified bottled
water (Michigan stopped providing free bottled water to Flint in April 2018).¢%? The fallout from Flint's water
crisis is expected to last for generations.®



part lll: water and change

Water is not just any utility, it's something that everyone needs ... it's a
human right. Losing your home for an unpaid water bill is unconsciona-

ble.

-Senator Mary Washington, Maryland General Assembly (2019)%64

There is no global water crisis, because all water problems are local,
or regional, and their solutions must be local and regional. There is no
global water crisis, there are a thousand water crises, each distinct.

—Charles Fishman, The Big Thirst: The Secret Life and Turbulent Future of Water (2012)%¢%



Water affordability is complicated. Cities need funds to pay for infrastructure upgrades, and water bills may
not bring in enough revenue to support these efforts. But many cities have been overly aggressive with collec-
tion tactics, punishing their customers for their inability to pay their bills by shutting off their water and taking
their homes. In many instances, these cities may be improperly billing their customers or providing insufficient
means to dispute a bill. As shown by the city studies of Baltimore and Cleveland, and the lessons learned in
Detroit and Flint, these practices are likely to have a disproportionate impact on Black people. Part [l of this re-
port outlines potential litigation strategies and policy solutions to address the problem of water unaffordability
in communities of color across the United States.




Litigating Water Affordability

Water equality advocates should consider litigation to challenge municipalities” discriminatory water practic-
es. Although there is a wide range of plausible claims, below is a brief analysis of a potential procedural or
substantive due process claim under the 14th Amendment and a summary of other possible causes of action
that advocates should consider. In particular, potential plaintiffs should consider bringing a claim under the
Fair Housing Act (FHA) to challenge water lien sales and shutoffs that have a disparate impact on Black com-
munities.®®®

The 14th Amendment to the U.S. Constitution provides that a state may not “deprive any person of life, liberty,
or property, without due process of law.”®®” Due process claims can be procedural (addressing the right to
notice and a hearing before a deprivation) or substantive (deprivations of life, liberty, or property arising from
governmental actions). The 14th Amendment does not include a private right of action, but a plaintiff can file
a procedural or substantive due process claim against a local government under 42 U.S.C. § 1983 (Section
1983), a civil rights law that can remedy deprivations of constitutional rights.®¢®

Procedural Due Process

As discussed above, municipalities may be providing insufficient means for customers to dispute their bills prior
to taking action against them for arrears, including water service shutoffs or water liens. As several scholars
have noted, including Professors Sharmila Murthy and Martha F. Davis, advocates could pursue a procedural
due process claim to address this issue.®®” Procedural due process claims examine whether there is a life, lib-
erty, or property interest that the state has interfered with and whether the government has followed adequate
procedures in depriving claimants of their interest.#”® In determining whether a plaintiff has a property interest,
courts look to independent sources such as state law.®”' For example, a state law requiring a local government
to provide residents with certain municipal services and permitting residents to seek remedies for the unlawful
denial of these services has been found to create a protected property interest for procedural due process
purposes.®”?

If a court determines that the plaintiff has an interest protected by procedural due process, it evaluates whether
the available procedural safeguards are constitutionally adequate.®”® Due process requires, at a minimum, that
parties whose rights are to be affected are entitled to be notified of the proposed action and to be heard.®”
The right to notice and the opportunity to be heard must be granted at a meaningful time and in a meaningful
manner.®”

When evaluating procedural due process claims challenging the adequacy of notice, courts determine wheth-
er the plaintiff was given “notice reasonably calculated, under all the circumstances, to apprise interested par-
ties of the pendency of the [proceeding] and afford them an opportunity to present their objections.”¢”® Notice
must be designed to inform the customer of the proposed disconnection and the reason for it; it must be given
sufficiently in advance to permit them adequate opportunity to prepare for and be present at the hearing.®””
Procedural due process claims involving the opportunity to be heard are generally evaluated under the three-
part test established by the Supreme Court in Mathews v. Elridge.®”® Under that test, courts consider (1) the
private interest that will be affected by the official action; (2) the risk of erroneous deprivation of such interest
through the procedures used, and the probable value, if any, of additional or substitute safeguards; and (3)
the government’s interest, including the function involved and the fiscal and administrative burdens that the ad-
ditional or substitute procedural requirement would entail.*”? As described below, such claims may be used to
challenge water shutoffs without adequate notice and procedures for appeal.

Substantive Due Process

Substantive due process ensures that governmental deprivations of life, liberty, or property are subject to limita-
tions regardless of the adequacy or fairness of the procedures employed.®®° It protects a range of fundamental
rights “deeply rooted in this Nation's history and tradition,”¢® including the specific freedoms enumerated in



the Bill of Rights, as well the rights to marry,®®? to have children,® to marital privacy,®® to use contraception,®
to bodily integrity,®8¢ and to refuse medical treatment.®” When these fundamental rights are implicated, courts
engage in an elevated scrutiny of the governmental action at issue.®®

Substantive due process also extends to government conduct that is outrageous and “shocks the conscience.”*®

As noted by Professor Toni Massaro and attorney Ellen Elizabeth Brooks, the shocks the conscience test em-
powers a court to hold government officials accountable for outrageous conduct even if it is unwilling to de-
clare that the liberty at stake is a fundamental right.¢% Even so, this test is rarely used and is highly deferential
to government action.®”!

The Supreme Court has generally been reluctant to expand substantive due process to new areas.®”? For ex-
ample, the Court has refused to constitutionalize affirmative rights to basic human needs such as food, medical
care, and housing, and attempts to expand substantive due process to include a right to basic services have
generally been rejected.®” Still, scholars have advocated for the recognition of a substantive due process right

to affordable water, and this issue was raised in litigation challenging the Detroit water shutoffs, as described
below.*?

Due Process Claims for Water Service Shutoffs

In Memphis Light, Gas, and Water Division v. Craft, the Supreme Court held that water services provided by
public utilities are considered property interests for procedural due process purposes.®” In Memphis Light, the
Crafts, a couple in Tennessee, received two sets of bills for their monthly electric, gas, and water fees, due to
an issue with their meters when they first moved to their home.*”® Although the Crafts sought to determine the
cause of the double billing, their service was repeatedly cut off for nonpayment.®”” Each bill they received con-
tained a “final notice,” stating that payment was overdue and service would be discontinued if payment was
not made by a certain date.®® The utility also included a flyer with the final notice —some customers received
information about credit counseling stations that could assist them, and others advised the customers to bring
their bills to an office or call in the event of a billing dispute or need for a payment plan.®”? It was unclear which
flyer the Crafts received, but they were not informed of the availability of a mechanism to discuss their dispute
with the utility’s management.”®°

Eventually, the Crafts filed a class action lawsuit under Section 1983 for termination of utility service without
due process of law.”®" The district court declined to certify a class action and determined that the Crafts did
not have a property interest in continued utility service while a disputed bill remained unpaid.”? It went on
to acknowledge that the plaintiffs had not been given adequate notice of a procedure for resolving disputed
bills, but found that they had not been deprived of due process.”®® The Sixth Circuit affirmed the denial of class
certification, but held that the utility’s procedures did not comport with procedural due process.”** The Supreme
Court granted review to determine whether a utility’s termination of service for nonpayment deprives a custom-
er of “property” within the meaning of the Due Process Clause and whether the utility’s procedures afforded
the Crafts due process.”*®

First, the Court determined that Tennessee law created a property interest in continued utility service within the
scope of the Due Process Clause, as a state statute barred a utility from disconnecting service except for non-
payment of bills.”° The fact that continued service was conditioned on the payment of charges properly owed
did not affect the Crafts’ interest, because “the Fourteenth Amendment’s protection of property has never been
interpreted to safeguard only the rights of undisputed ownership.””®”

After determining that a legitimate property interest was at issue, the Court evaluated whether the Crafts had
been deprived of their constitutional right to due process. First, the Court noted that due process requires “no-
tice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the
action and afford them an opportunity to present their objections.””® The utility’s notification procedure did not
inform the Crafts of the availability of an opportunity to present an objection and thus they were deprived of
proper notice within the scope of the Due Process Clause.”*?



The Court further determined that, given the importance of utility service, the Crafts should have been afforded
“some kind of hearing” prior to the shutoff.”’ In the Court's view, “[ultility service is a necessity of modern life;
indeed, the discontinuance of water or heating for even short periods of time may threaten health and safe-
ty.””" Accordingly, even if service may be ultimately restored, “the cessation of essential services for any ap-
preciable time works a uniquely final deprivation.””"? Because the utility failed to afford the Crafts an opportu-
nity to present their complaint to a designated employee empowered to review disputed bills and rectify errors,
the Supreme Court held that the Crafts were deprived of their constitutional right to procedural due process.”™

Following the Court’s decision in Memphis Light, circuit courts have acknowledged that the expectation of utili-
ty service is a protected property interest for procedural due process purposes.”™ For example, the Sixth Circuit
has recognized that public utility services such as water and gas create a property interest entitled to procedur-
al due process protections.”” The Fourth Circuit has also approved of the holding in Memphis Light, but has em-
phasized that water and sewer services do not automatically convey a property interest to residents—state law
must require the provision of service (as it did under Tennessee law in Memphis Light). In 2003, in Southside
Trust v. Town of Fuquay-Varing, the Fourth Circuit held that plaintiffs, who lived in a mobile home park outside
the town'’s municipal boundaries and disputed the amount of their water and sewer bills, did not establish a
property interest for due process purposes because the town was not required by law to provide these services
to residents living outside their boundaries.”"®

Recent litigation challenging the Detroit shutoffs demonstrates the potential difficulty in succeeding on a pro-
cedural (or substantive) due process claim involving water services. In 2014, Detroit residents, led by attorney
Alice Jennings, challenged the water service shutoffs by the Detroit Water and Sewerage Department (DWSD)
by filing a complaint in the city’s bankruptcy proceedings. In Lyda v. City of Detroit, the plaintiffs contended that
the shutoffs violated the Due Process and Equal Protection Clauses of the 14th Amendment.”"” With respect to
due process, plaintiffs alleged that DWSD did not provide them with adequate notice before the shutoffs and
did not sufficiently inform them about the possibility of a hearing.”® Plaintiffs also argued that DWSD violated
their right to equal protection by disconnecting water services to residential customers in arrears, but not simi-
larly-situated commercial customers.”"” Plaintiffs sought a moratorium on the shutoffs and a water affordability
plan for residential customers, among other forms of relief.”?°

In an initial ruling from the bench, the bankruptcy court dismissed the complaint, finding that it did not have juris-
diction because it could not grant the injunctive relief requested by plaintiffs.”? Despite this lack of jurisdiction,
the court evaluated plaintiffs’ constitutional claims and found they were without merit.”?? The court determined
that plaintiffs did not have a property or liberty interest in their water services within the scope of the Due Pro-
cess Clause.” The court also determined that plaintiffs could not establish that they had a fundamental right to
water services or that they were a suspect class for equal protection purposes.”?* It further found that plaintiffs
were not otherwise entitled to the requested six-month moratorium on shutoffs, particularly given the plaintiffs’
failure to dispute their bills despite information provided by DWSD on how to do so and the city’s need for
revenue from its customer accounts.”?

After plaintiffs filed a motion for reconsideration, the bankruptcy court issued a supplemental opinion. The
court’s conclusions were essentially the same as those reached in the bench ruling, with one key difference in its
due process analysis. In its new opinion, the court conceded that “it is plausible that the plaintiffs could estab-
lish a liberty or property right to water service to which procedural due process rights apply,” citing Memphis
Light and other Sixth Circuit cases.”?® However, the court also found that DWSD's notice procedures were
constitutionally sufficient.”?” In examining plaintiffs” water bills, the court determined that they gave notice of
the amount due, the payment due date, the consequence of failing to pay the bill (i.e., disconnection), and the
opportunity to dispute the bill by contacting DWSD.”? Additionally, after a failure to pay, a customer received
a shutoff notice advising them that their water service was subject to disconnection.”® This specific content, in
the court’s view, established that plaintiffs’ due process allegations were insufficient as a matter of law.”*°

The court also examined the plaintiffs’ allegation that they were deprived of due process because they were
not informed of, or offered, reasonable payment plans.”®' Given that most plaintiffs were on payment plans, or



had been offered plans but found them unaffordable, it concluded that water affordability was the real crux
of plaintiffs’ claim: that plaintiffs were actually alleging that they had a constitutional right to water service at a
price they could afford to pay.”*? The court noted that Michigan law does not permit a municipality to base its
water rates on ability to pay but instead requires it to set rates at the reasonable cost of delivering the service.”*
Accordingly, the court found that there is no constitutional or fundamental right to affordable water service or
to an affordable payment plan for account arrearages.”

The Eastern District of Michigan affirmed the bankruptcy court’s orders. With respect to the due process claim,
the court determined that DWSD's shutoff notice was constitutionally sufficient.”** It also found that plaintiffs’
equal protection claim failed because the commercial entities, as business entities, were not similarly situated
to plaintiffs.”3

Plaintiffs appealed to the Sixth Circuit. With respect to the due process claim, the appellate court found that
DWSD had changed its service shutoff procedures during the pendency of the litigation.”” Now, DWSD plac-
es door hangers on households seven days before a scheduled shutoff. It also provides more information in
bills and shutoff notices regarding dispute procedures and the customer’s rights to file a complaint, request and
appear at a hearing, enter a payment plan, and delay shutoff in the event of a medical emergency.”® Given
these changes, the court was unable to evaluate the bankruptcy court’s review of DWSD'’s prior procedures.”?
It also affirmed the dismissal of the equal protection claim, determining that there may be a rational basis for
the disparate treatment between residential and commercial customers.”°

The Sixth Circuit also evaluated the bankruptcy court's interpretation that plaintiffs’ complaint included a sub-
stantive due process claim for the “right to water service at a price they can afford to pay” (both parties agreed
that the plaintiffs’ complaint included such a claim) and its conclusion that there is no constitutional or funda-
mental right to affordable water service or affordable payment plans.”' The court affirmed that there is no
constitutional right to continued affordable water service, as “[a] right of this nature is not rooted in our nation'’s
traditions or implicit in the concept of ordered liberty.””#? Further, because Michigan law directs municipalities
to set water rates at the reasonable cost of providing the service, DWSD's policy of conditioning service on
the satisfaction of past due charges was rationally related to maintaining its financial stability.”** Accordingly,
it rejected plaintiffs’ substantive due process claim.”4

Although not successful in the Lyda litigation, water equality advocates should consider a procedural due
process claim when municipalities fail to provide proper notice and an opportunity to be heard prior to dis-
connecting water service. To establish such a claim, advocates should first determine, as in Memphis Light,
whether state or local statutes provide that water service may only be shut off under certain conditions, thereby
creating a property interest in continued service.”*> As one example, in Ohio, water service may be disconnect-
ed only for specified reasons, such as nonpayment, tampering, contamination, and refusal to allow access to
utility equipment.”#¢ Additionally, the Baltimore City Code provides limited reasons for water service shutoffs,
including nonpayment and unauthorized use.”” As discussed above, in both Ohio and Maryland (excepting
Baltimore under the new state law), unpaid water charges can result in a lien on a resident’s property. If the
municipality takes a property interest in a resident’s home as a result of unpaid water bills, then it follows that
the resident has a property interest in their water service.”8

However, success on a procedural due process claim is not guaranteed. If, like in Detroit, the bills and notices
sent to customers provide sufficient information to customers about their rights, this type of claim may be a
challenge.

Still, particular circumstances in the relevant jurisdiction may support a procedural due process claim. As noted
above, in Cleveland, the Colegrove consent decree makes clear that the city has the duty and responsibility to
provide water and sewer customers with notice and an opportunity to be heard prior to a service shutoff.”* The
decree also sets out the rights of the customer, which include: (1) the right to a hearing prior to disconnection
of service before an impartial hearing board; and (2) the right to a request a hearing within 10 days of receipt
of a shutoff notice, in writing or in person.”° Yet, as the local news team reported and LDF confirmed, as de-
scribed above, very few Water Review Board hearings are held in Cleveland each year.”'



Additionally, Baltimore’s DPW eliminated an informal hearing process in 2016 that allowed customers to chal-
lenge their bills.”*? Now, customers can only dispute water leaks through a written process, and there does not
appear to be any mechanism to dispute bills on other grounds.”? There is nothing in Baltimore’s City Code pro-
viding for administrative hearings on disputed bills, although local law does grant the Director of Public Works

the full power and authority to abate any charge for water, whenever they deem such abatement proper and
advisable.”*

In 2011, the Court of Special Appeals of Maryland issued an unpublished opinion finding that Baltimore's
hearing process for water bill disputes violated the procedural due process rights of a steel company.”* The
court determined that the hearing provided to the company was deficient because it was not on the record,
was limited to 15 minutes, and denied the parties the right to cross examination.”® In its opinion, the court noted
that:

No legislature required the DPW to institute an adjudicative hearing sys-
tem to resolve complaints about bills for water service ... the DPW took
this responsibility upon itself, even if it did so informally ... Having estab-
lished, however informally, a system of adjudicatory hearings, the DPW
was obligated to operate it in accordance with principles of fundamental
fairness, including procedural due process. [DPW's hearing system] ...
does not pass constitutional muster.””

This decision does not exactly align with Memphis Light—there, the Supreme Court was clear that due process
protections with respect to water service are not optional—but in the years following this ruling, the city en-
tirely eliminated its hearing process.””® The pending city council legislation, which would create the Office of
Water-Customer Advocacy and Appeals, would offer the kind of procedural due process protections to which
Baltimore residents are fully entitled.

A substantive due process challenge related to a right to affordable water would be much more challenging.
While water service is a protected property interest for procedural due process purposes, not all property in-
terests that create procedural due process protections necessarily create substantive due process rights.”? In
fact, courts have found that substantive due process does not apply to the provision of water or sewer services
and that there is no right a healthful environment.”° (In the Flint litigation, as noted above, the plaintiffs styled
their substantive due process claim as a violation of their right to bodily integrity and a right to freedom from
third-party harms.”®')

In finding that a substantive due process right did not exist in Lyda, the Sixth Circuit pointed to Michigan law
that directs municipalities to set water rates at the reasonable cost of providing the service as support for re-
jecting a right to affordable water.”%? While a plaintiff may be able to distinguish the law that would apply in
their case (for example, in Ohio), a court is unlikely to find a substantive due process right to affordable water
if solely grounded in state law.”®3 In Ohio, one statute (that only applies to private water companies) provides
that public utility rates must be “just and reasonable””®* and another statute pertaining specifically to water
rates notes that they should be assessed “for the purpose of paying the expenses of conducting and manag-
ing the waterworks ... including operating expenses and the costs of permanent improvements.””¢> But unlike
Michigan, the statutory language notes that water charges should be assessed and collected in an amount and
manner deemed “most equitable from all tenements and premises supplied with water,” which may support
a reading of a right to water affordability.”*® And private water and wastewater companies in Ohio are per-
mitted to grant free or reduced services for “charitable purposes.””” While these companies would not likely



be subject to a substantive due process claim,”® these statutes provide further support for a right to affordable
water in the state. Additionally, municipal legislatures in Ohio can provide that water or wastewater services be
“furnished free of charge.””*° In Maryland, public water and wastewater utilities are not subject to regulation
by the Maryland Public Service Commission and simply must charge rates that are “reasonable.”””° Howev-
er, the Baltimore City Code is more specific, requiring rates “to make each utility financially self-sustaining at
all times,” to include provisions for operating and maintenance costs; depreciation accruals; amortization of
bonds; and reasonable accumulation of surplus.””" In this way, Baltimore’s law is more like Michigan'’s.

Professor Sharmila Murthy has persuasively argued that the right to affordable water should be considered to
have “near-constitutional” status.””? In Professor Murthy's view, access to safe and affordable drinking water
has evolved to a “constitutive commitment,” borrowing a term coined by Professor Cass Sunstein and referring
to a statutory right that is treated as if it is a constitutional right because of its special status in our society.””
Water for drinking, hygiene, and sanitation is essential to life.””# As detailed in Part | of this report, the devel-
opment of our early waterworks systems revolutionized public health and defined the role of a municipality
in providing for the wellbeing of its residents. Further, as discussed above, the UN has recognized the human
right to safe, affordable water. Numerous federal courts have found the denial of water to prison inmates can
violate the U.S. Constitution, and the lack of running water in a home can make it uninhabitable.””* It can also
make a home unfit for children, which could infringe on the fundamental right to family, which is protected by
substantive due process.””¢ Ultimately, given the critical importance of modern waterworks, a right to afford-
able water should arguably be accorded substantive due process protections.

Still, it is unlikely that courts will recognize a substantive due process right to affordable water in the near fu-
ture, given the reluctance to acknowledge other similar rights and the wide-ranging implications of a right to
water.””” As noted at the outset of this report, the right to water is a “deeply foreign” concept in American juris-
prudence.””8 Still, water equality advocates should continue to strategize on ways that courts may eventually
recognize a substantive due process right to affordable water.

Other Potential Claims

Water equality advocates should consider various other claims to address the disproportionate impact that
water unaffordability has on Black communities, as described in more detail below.

Intentional Discrimination Claims

Some actions by local governments—such as disconnecting water service to delinquent customers who live in
majority-Black neighborhoods (but not disconnecting delinquent customers in white areas) or differing policies
for how water liens are sold in Black neighborhoods versus white areas—could give rise to a suit for intentional
discrimination under 42 U.S.C. § 1981 (Section 1981), 42 U.S.C. § 1982 (Section 1982), and/or the Equal

Protection Clause of the 14th Amendment.””?

Section 1981 prohibits race-based discrimination in the making and enforcement of contracts, and has been
held to apply to claims challenging the discriminatory denial of municipal services.”®° Section 1982 prohibits
race-based discrimination related to all real and personal property, including discriminatory municipal action
benefiting white property owners but not Black owners.”®' The Equal Protection Clause prohibits a state from
denying any person within its territory the equal protection of the laws, and is also available to plaintiffs seeking
to challenge governmental discrimination in the housing market.”®? A law that burdens a fundamental right or
targets a suspect class triggers elevated scrutiny, requiring the government to justify the classification.”®® Other
laws trigger only rational basis review.”84

While Section 1982 includes a private right of action,” claims under Section 1981 and the 14th Amendment



would need to be brought Section 1983.78¢ Courts apply similar standards for evaluating claims under Sec-
tions 1981 and 1982, as well as violations of the Equal Protection Clause.”®” All three claims would require a
showing of intentional discrimination, which can be difficult to prove.”® In order to prevail in a case under these
provisions, the plaintiff would need to establish municipal liability, meaning that the allegedly discriminatory
actions were conducted pursuant to an official policy or could be considered a custom or practice by a final
policymaker.”®? Once municipal liability was established, the plaintiff would need to demonstrate that (1) they
were treated differently from others who were similarly situated; and (2) the treatment was intentionally based
on impermissible considerations such as race.””® To demonstrate intent, the plaintiff could rely on the factors
articulated by the Supreme Court in Arlington Heights, including:

[tlhe historical background of the decision ... particularly if it reveals a
series of official actions taken for invidious purposes, ... [t]he specific se-
quence of events leading up to the challenged decision][,] ... [d]epar-
tures from the normal procedural sequencel,] ... [s]ubstantive departures
... particularly if the factors usually considered important by the decision-
maker strongly favor a decision contrary to the one reached|, and] ... [t]he
legislative or administrative history.””

Title VI

If an individual has evidence of intentional acts of discrimination by a municipality, they could also file suit
under Title VI, which requires recipients of federal funds to administer their programs in a non-discriminatory
manner.””> Most municipalities receive federal funding to support their water programs and thus are covered
by the statute.””® Private parties who file Title VI claims in court must prove intentional discrimination in order to
prevail.”** (Note that the Dowdell case is a rare example of the use of Title VI without an additional cause of
action under the FHA.”%)

An individual could also file an administrative complaint under Title VI with the EPA.7%¢ In addition to intentional
discrimination, an administrative complaint may allege that the municipality’s actions had a discriminatory
effect on a protected class, known as the disparate impact theory of discrimination.””” LDF has regularly filed
Title VI complaints.”?® However, given the EPA’s abysmal civil rights record (discussed above), this course of
action may not be fruitful.

The FHA

Enacted 51 years ago, the FHA prohibits housing discrimination on the basis of race (and other protected cat-
egories).””? The statute was intended to eliminate racial residential segregation and foster integrated housing
patterns for the benefit of all Americans.®%° The FHA authorizes intentional discrimination and disparate impact
claims.®9" As will be discussed in a forthcoming law review article, the FHA could be used to challenge water
lien sales and water service shutoffs that disproportionately impact Black communities.?%? For example, a plain-
tiff could argue that a city’s water lien or service cutoff practices are chiefly centered in predominantly Black
neighborhoods and could lead to an increased risk of foreclosure and eviction, violating the FHA. While no
case has ever been filed to date specifically challenging water lien sales or water shutoffs as discriminatory
under the FHA, the statute provides favorable and meaningful opportunities for litigation.



State FHAs or Civil Rights Statutes

All states (save for Mississippi) have laws that provide for fair housing, often encompassed within a more com-
prehensive statute pertaining to civil rights.®%® In addition to pursuing a claim under the federal FHA, a potential
plaintiff may want to include the state statute as well. For example, the state law may be broader than the FHA
in defining protected classes.®*

State Laws Regarding Unfair and Deceptive Practices

All states have statutes that generally prohibit unfair or deceptive acts and practices (UDAP), which could ap-
ply when a municipality disconnects water service to customers.®%> While some UDAP statutes do not apply to
utilities regulated by a state public utility commission, public water utilities in the relevant jurisdiction may not
be commission-regulated entities.%

State Contract and Tort Theories

The National Consumer Law Center has published a comprehensive treatise on potential contract and tort
actions that could be brought against utilities.?” Utilities, both private and public, have a duty to serve their
customers.®%® Utilities must provide service to residents living within their relevant jurisdiction who are willing to
pay and comply with the utility’s rules and regulations.®%? Pursuant to this duty, utilities must provide adequate
and reasonably efficient service, on reasonable terms, without unjust discrimination, and at reasonable rates.?™®
For utilities that fail to abide by this duty, courts can award damages or grant equitable relief.®"

Utilities also owe a duty of care to provide continuing service to their customers. Given that water services are
essential to life, a utility may breach this duty, giving rise to a potential negligence and/or breach of contract
claim, if it fails to act reasonably in disconnecting service to a customer.®"

Utility customers are entitled to courteous treatment from providers. (In April 2019, a water employee from Co-
lumbus, Ohio went viral for posting a selfie in his work shirt with the caption “Feeling cute. Might cut off your
water later ... [| don’t know].”#"®) Certain conduct that is considered rude, abusive, or demeaning could give
rise to a cause of action against a utility company, including under contract law.®#'* A customer may even be
able to pursue damages for mental stress, if, for example, bodily injury is involved.®”

Human Rights Framework

Finally, emphasizing the human right to water may provide a valuable framework in litigation challenging un-
fair water practices. While the federal government does not yet recognize the human right to water, it is recog-
nized as a right under international law and in some U.S. states and cities.®' Still, despite the lack of a federal
cause of action for this type of violation, human rights principles can and should be used by water equality
advocates in litigation and policy advocacy.?” For example, LDF emphasized the human rights issues at stake
in its advocacy to halt the Detroit water shutoffs in 2014.%8



Policy and Research Recommendations

In addition to pursuing potential litigation, LDF and other water equality advocates should promote local, state,
and federal reforms and commission additional research to support the fight for affordable water.

Local and State Reforms

There are many reforms that advocates should pursue at the state and local level related to water affordability.

Water Lien Sales

Advocates should promote state or local legislation banning lien sales based solely on unpaid water or sewer
bills, for both homeowners and renters. Instead of placing liens on homes, municipalities could allow delin-
quent water customers to enter into payment plans, based on their ability to repay debt actually owed.®"” Alter-
natively, state and local governments should raise or establish the minimum amount of arrears that will trigger a
tax sale to ensure that residents will not lose their homes for unpaid water bills of just a few hundred dollars.82°
States should also revise the process for a homeowner to redeem their home once a lien is placed on it by
lowering the maximum interest rate that can be charged on the lien and eliminating other fees and costs. At the
very least, homeowners and tenants who are part of vulnerable populations, such as the elderly or people with
disabilities, should be exempted from water lien sales.®?

Water Service Disconnections

Utilities should be barred from disconnecting water services for unpaid water and sewer bills, particularly for
arrearages below a certain threshold amount.?2? Service disconnections should be strictly prohibited for vulner-
able populations, including the elderly, families with young children, people who are pregnant or nursing, and
people with disabilities or medical conditions.??* Additionally, utilities should be barred from shutting off ser-
vices on a per-neighborhood basis, which can result in disparate outcomes based on race in cities with highly
segregated housing patterns. Residents should not be forced to pay a penalty to have service reconnected.

Customer Assistance Programs

Utilities should be required to offer customer assistance programs for low-income and other vulnerable popula-
tions (and if necessary, amend or repeal state laws that currently prohibit utilities from offering such programs),
based on Philadelphia’s model program.®2* Affordability programs should be tailored to meet the needs of the
relevant customer base and ensure that residents are charged for water or sewer service based on their actual
ability to pay.#* Experts have determined that affordability programs increase the overall amount of revenue
that utilities receive for water and sewer services.??

Billing Practices

Utilities must take steps to ensure that bills to customers are accurate and promptly correct errors.®” They should
be required to provide adequate notice of rate increases, service disconnection and reconnection procedures,
and ways for customers to dispute a bill, including the right to a hearing. If utilities do not currently offer cus-
tomer hearings, they should be required to implement a process for homeowners and tenants to dispute bills
and other charges that comports with procedural due process requirements.®?® Utilities should also be required
to consider and implement other billing changes to aid customers in paying their bills, such as monthly (as
opposed to quarterly) billing, payment plans (with no down payments), and rate structures based on usage
rather than fixed fees.®?

Data Reporting

Utilities should be required to engage in mandatory data collection and public reporting on rate increases,
arrearages, service disconnections, and water lien sales.?*° Data collection should include geographic and
demographic information as applicable.



Ban on Privatization

As in Baltimore, states and localities should consider legislation to prohibit the sale of a public waterworks to
a private company.

Right to Water

Like in California, states and localities should pass legislation establishing the human right to affordable, clean water.®*

Federal Policy Advocacy

The need for national legislation guaranteeing a right to affordable clean water is paramount. For years, LDF
has been part of the National Coalition for Legislation on Water Affordability, founded by Detroit attorney
Alice Jennings and others to develop a federal law setting minimum standards for water affordability nation-
wide.?*2 Any proposed legislation must require states to enact customer affordability programs for low-income
residents. It should also prohibit water service disconnections for nonpayment for vulnerable populations and
ban lien sales based solely on water or sewer debt.

Advocates should also request increased federal funding for states and municipalities to aid with costly infra-
structure improvements and to assist low-income families with water bills. For example, Congress could expand
LIHEAP to allow states to provide aid to low-income families for their water and sewer bills or create an equiv-
alent program for water and sewer.2®* As briefly discussed above, LIHEAP is a federal block grant program
that provides states with funds to assist low-income households with expenses for heating or cooling, as well as
energy crisis intervention and weatherization.®* The program was created in response to the oil crisis of the late
1970s.8% While the LIHEAP statute requires states to target assistance to the most vulnerable households, fam-
ilies are eligible for assistance if their incomes are at or below 150 percent of the federal poverty level or 60
percent of state median income.?*¢ Most LIHEAP funds are used to help families pay for heating assistance.®¥”
LIHEAP funds cannot currently be used for water or sewer bills.8*8 While LIHEAP suffers from a lack of consistent
funding, and President Trump proposed eliminated funding for LIHEAP in his budgets for 2018 and 2019,%%? an
expanded or equivalent program could make great strides in the battle for affordable water for all.

Further Research

There are various research topics related to water affordability that advocates should consider pursuing. Giv-
en that the most common benchmark for water affordability (a percentage of median household income) has
been widely criticized and may not be supported by social science research, advocates should determine
a more appropriate and validated metric to accurately measure the affordability of water and wastewater
bills.#4° Additionally, while every state has a process for placing liens on homes for unpaid water or sewer
debt, further investigation is needed to determine which jurisdictions across the nation are enforcing these puni-
tive laws. More research is also needed on the lasting effects of water lien sales on communities of color, such
as foreclosure and eviction rates.®*!



conclusion

LDF and other water equality advocates must continue to play a leading role in alleviating the burden of water
unaffordability on Black communities, particularly to address the devastating loss of homeownership due to
water lien sales and service disconnections. When appropriate, litigation and legislative reform should be ag-
gressively pursued to tackle water injustices in communities across the nation. Regardless of the form of advo-
cacy, we should draw upon the considerable history provided herein—both of the development of waterworks
in the U.S. and the ways that municipalities have used water to assert power over Black communities—as we
fight to lessen discrimination in water services and promote access to affordable, clean water as a right that

should be shared by all.
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